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APPELLANTS’ STATEMENT 
OF QUESTIONS PRESENTED 


The question is whether the compensation award, en- • 
tered by the appellee as Deputy Commissioner, was sup¬ 
ported by substantial evidence, where the evidence showed 
the deceased employee did not use the poison causing his 
death in the course of his employment and medical testi¬ 
mony further proved that the decedent could not have 
been poisoned while at work. 
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Theopobe BeittoNj Deputy Commissioner, Bureau of Em¬ 
ployees * Compensation, Federal Security Agency, 

Appellee. 


Appeal from the United States District Court 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal by Calvert Cissel and Royal Indem¬ 
nity Company, plaintiffs in the Court below, from an 
order of the United States District Court for the District 


of Columbia dismissing appellants’ Complaint This 
Court has jurisdiction to review the order under the pro¬ 
visions of Title - 17 ru i Unn ini up nw PhjIu nr l— fn- r 


? 
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STATEMENT OF CASE 

The appellants, Calvert Cissel and Royal Indemnity 
Company, filed a Complaint (J. A. 2A) in the United 
States District Court for the District of Columbia seek¬ 
ing to enjoin the appellee, Theodore Britton, Deputy 
Commissioner, from carrying into effect a compensation 
order (J. A. 5A) he entered on December 28, 1949. 

The material allegations of the Complaint are that the 
finding of the appellee that the illness and death of one 
John S. Einwechter, an employee of the appellant Calvert 
Cissel, arose out of and in the course of his employment 
was not in accordance with law, in that it was contrary 
to the evidence adduced at the formal hearing before the 
appellee. 

The claim for compensation in this proceeding came 
about in the following manner: John S. Einwechter, a 
regular employee of the appellant Calvert Cissel, became 
ill, at his home in the early hours of the morning of May 
27,1949, and he subsequently died on June 2,1949; autopsy 
findings showed the death to have been caused by bron¬ 
chopneumonia, bilateral, and arsenical poisoning. On July 
22, 1949, Mary J. Einwechter, the widow of the deceased 
employee, filed claim for death benefits on behalf of her¬ 
self and two minor children under the statute providing 
for workmen’s compensation in the District of Columbia 
(District of Columbia Code, 1940 Ed., Title 36, Sec. 501- 
502); the claim was controverted by the appellants on the 
ground that the illness and subsequent death did not arise 
out of the course of employment The appellee held for¬ 
mal hearings on the claim, at which testimony was ad¬ 
duced, the full transcript having been made a part of 
this record, and, thereafter, on December 28,1949, entered 
a compensation award (J. A. 5A) in which he found that 
the illness and death did arise out of the course of em¬ 
ployment and awarded death benefits in favor of the 


3 


widow and her two minor children in the amount of 
$928.20 and weekly benefits of $33.15 from December 14, 
1949. 

The appellants filed their Complaint (J. A. 2A) for in¬ 
junction in the Court below, to which the appellee filed 
his Motion to Dismiss Complaint (J. A. 9A). The Court 
below entered Findings of Fact and Conclusions of Law 
(J. A. 10A) and an Order Dismissing Complaint (J. A. 
10A) on June 1,1950. 

The appellants filed their Notice of Appeal (J. A. 12A) 
from said order. 


STATUTES 

The statutes involved are the Longshoremen’s and Har¬ 
bor Workers’ Compensation Act, United States Code, 
Title 33, Chapter 18, 44 Stat. 1424, as amended, and Title 
36, Sections 501 and 502 of the Code of Laws for the 
District of Columbia (1940 Ed.), which makes the com¬ 
pensation act applicable to the District of Columbia. 

STATEMENT OF POINTS 

1. The Court below erred in dismissing the Complaint 

2. There was not substantial evidence to support the 
compensation award entered by the appellee Deputy Com¬ 
missioner. 


SUMMARY OF ARGUMENT 

The compensation award complained of is contrary to 
law since it was not supported by substantial evidence; 
to the contrary, the award was entered without regard 
to testimony, mostly uncontradicted, that the illness and 
death of the employee could not have arisen from the 
course of his employment 
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ARGUMENT 

The appellants accept, as a general principal of law, 
the principal that an award by a deputy commissioner, 
such as in this case, may not be set aside by the courts 
unless the award is contrary to law and not supported by 
substantial evidence. It is strongly urged on behalf of 
the appellants that a review of the testimony taken before 
the appellee clearly indicates that the compensation award 
is contrary to law. 

The facts adduced at the formal hearing before the 
appellee clearly indicate that the award complained of 
here is not supported by substantial evidence. The tes¬ 
timony presented before the appellee could lead to but one 
conclusion: that the illness and subsequent death of the 
deceased employee did not arise out of the course of his 
employment. Substantial portions of the testimony taken 
before the appellee have necessarily been included in the 
Joint Appendix, some of which will be analyzed here. 

1. Could the Illness and Death Have Arisen Out of the 
Course of Employment. 

The witnesses testifying before the appellee, other than 
doctors and those testifying as to medical and health 
records, were: the widow of the decedent, Mary J. Ein- 
wechter; Benjamin J. Hayes, manager of appellant Cis- 
sel’s pest control business; Nelson M. Hall, an employee 
of the business; and Matthew C. Culbert, a brother-in-law 
of the decedent. 

Mary J. Einwechter, the widow of the decedent, was 
obviously careful to stress the incidents she felt were 
favorable to her claim for compensation and was, at the 
same time, conveniently vague as to events within her 
personal knowledge which were material and would show 
that the illness of her husband could not have resulted 
from the course of his employment. 
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An example of the type of testimony given by this wit¬ 
ness can be shown in connection with the examination into 
a previous suicide attempt by her husband, a very ma¬ 
terial element in the proceeding. Beginning at Page 43A 
of the Joint Appendix, the record shows the following: 

“Q. At any time during the previous year did he 
appear to be in a depressed frame of mind! A. Not 
that I recall. 

Q. Had your husband been hospitalized within a 
year prior to this particular accident ? 

• • • • 

Q. I will put it this way: 

Prior to this incident, had your husband ever at¬ 
tempted to take his life? A. To my knowledge, no. 

MR. INGHAM: My contention is that it is not an 
accidental death, that as a result of the medical tes¬ 
timony presented here today and the medical evi¬ 
dence that will be offered on behalf of the employer, 
we intend to show that it could not have been an ac¬ 
cident 

• • • • 

Q. Was your husband confined to Gallinger Hos¬ 
pital in May of 1948? A. Yes. 

Q. Do you know why he was in Gallinger Hos¬ 
pital? Al. I know very few details of that. 

Q. Were you at a hearing at Gallinger Hospital 
when your husband was released into your custody? 
A. Yes. 

• • • • 

Q. What did the doctors advise you at that time 
about taking him from Gallinger Hospital? A. I 
really don’t remember. I don’t believe I talked to 
any doctors. / 

t Q. Is it not a fact that your husband was released 
from Gallinger Hospital against the recommendation 
of the physicians there? 

• • • • 

THE WITNESS: I would not know. I don’t 

know. 
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BY MR. INGHAM: 

Q.' Do yon know why yonr husband was admitted? 

A. No. 

Q. Yon had no discussion with any of the physi¬ 
cians or your husband as to why he was admitted to 
Gallinger Hospital? A. I talked to no physician. 

Q. Did you talk to your husband? A. Well, I 
talked to my husband a little bit but he didn’t know 
anything—why he was there, or anything; so we did 
not discuss it any further. 

Q. How long was your husband in Gallinger Hos¬ 
pital at that time? A. Several days; how many, 
I don’t know. 

Q. When did you first know that he was in Gal¬ 
linger? A. Well, the exact date of that I don’t re¬ 
member, either. 

Q. Who informed you that your husband was in 
Gallinger? A. A police officer. 

Q. From No. 11 Precinct? A. I imagine so. 

Q. When that officer came to your home and ad¬ 
vised you that your husband was in Gallinger Hos¬ 
pital, did he say why? A. Frankly, I don’t re¬ 
member. 

Q. Is it possible that that officer could have told 
you why your husband was admitted? A. He may 
have— 

• # • * 

Q. When your husband was released from Gal¬ 

linger Hospital, did you have occasion to talk to any 
of the officials there? A. No. 

Q. You had to go to the hospital to obtain his 
release, did you not? A. Yes. 

Q. And what section of the hospital was he in? 

THE DEPUTY COMMISSIONER: If you know. 

THE WITNESS: Wei, frankly, it was never told 
to me. I wouldn’t know. 

• • • • 

Q. What section did you go to? A. I don’t know. 
I know way in the back or front. I couldn’t tell you 
which direction. I didn’t even know my way around 
over there. 

Q. And you talked to no one when you went there? 
A. No. 
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Q. Was your husband waiting for you! A. I 
suppose he was. I don’t exactly remember. 

Q. Do you recall where you met your husband 
that day? 

MR. HANDWERK: She has already answered 
she couldn’t remember. 

BY MR. INGHAM: 

Q. You never had occasion to inquire as to why 
your husband was in Gallinger? Is that correct? 
A. That is right. 

Q. Never? A. Never.” 

The foregoing was the testimony of the widow of the 
decedent and in light of all the evidence, as well as human 
reaction in a wife to an attempted suicide by the de¬ 
cedent, it is submitted that it is unworthy of belief. The 
evidence showed (J. A. 62A) that the decedent had at¬ 
tempted to take his life by putting a hose into his car 
and inhaling carbon monoxide; that he was committed to 
Gallinger Hospital and subsequently released in custody 
of his wife over the objection of the attending physician 
and also (J. A. 63A) that the police had notified the wit¬ 
ness that her husband had been committed to Gallinger 

Hospital for attempted suicide. 

• ' * .***\ 

Suicide, in the case of this decedent, can be the only 
cause of his death when his past record of suicidal ten¬ 
dencies is taken into consideration along with the events 
leading to his death. The compensation act, Sec. 20, pre¬ 
sumes that the injury was not occasioned by the willful 
intention of the injured employee to injure or kill him¬ 
self in the absence of substantial evidence to the con¬ 
trary. There was such substantial evidence presented 
before the appellee, so strong that the only conclusion to 
be reasonably reached is that the decedent committed 
suicide. i 

Further consideration of the testimony of the widow 
shows that at no time did the decedent tell her he used 
arsenic, one of the causes of his death, in his work. Her 
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testimony of her husband's physical condition and what 
he did the evening and night prior to the onset of his 
illness are most important when considered with the testi¬ 
mony of the only medical expert witness to testify. The 
record shows (J. A. 81A-82A) that the decedent was 
perfectly well that afternoon and evening until the wit¬ 
ness went to bed between 9:45 and 10:30 o'clock and that 
she did not see him again (J. A. 42A) until 6:30 the fol¬ 
lowing morning when she found him ill- It should be 
noted that nowhere in her testimony does she relate to 
any conversation with her husband in which he advised 
her of any accident in his work that might have caused 
his illness. 

The appellee, in entering the compensation award in 
this proceeding, must have arbitrarily eliminated from 
his consideration the most vital of all the lay testimony 
presented to him; namely, the work records entered in 
the decedent's own handwriting showing he never used 
arsenic in his work. These work records or cards (J. A. 
50A-51A) covered all of the decedent's jobs for the two 
months prior to his illness and particular reference was 
made to one job on the day before his death, where he 
was supposed to have inhaled poison, showing no use of 
arsenic. A subsequent examination of the premises 
where the “accident" might have happened showed no 
evidence of arsenic having been used (J. A. 51A), but 
evidence of zinc, conforming to the entry on the work 
card, was found. This evidence alone is sufficient to 
show that the appellee entered the award without evi¬ 
dence to support it; the decedent's own records rule out 
the possibility of an alleged accident as the cause of his 
illness, leading again to the only logical conclusion— 
suicide. 

The testimony of Mr. Hayes (J. A. 47A-65A), the 
manager of appellant Cissel's business, proved that he 
had instructed the decedent, as well as the other men, a 


number of times never to use arsenic (J, A, 48A). If 
the decedent did remove arsenic from his place of em¬ 
ployment, it was in direct disobedience of his employer’s 
instructions and must have been done with self-destruc¬ 
tion in mind. - 

. . 11 -'1 

Mr. Hayes’ testimony throws further light on the sui¬ 
cide theory. In the decedent’s previous suicide attempt, 
the reason given was despondency because of financial 
problems (J. A. 62A). Mr. Hayes testified that the de¬ 
cedent needed money badly and borrowed money from the 
company (J. A. 54A-55A) and, in addition, the decedent 
had collected company money and failed to turn it in or 
account for it (J. A. 55A-56A). With a history of one 
suicide attempt due to financial troubles, the pattern is 
completed with the second. 

The testimony of one of decedent’s fellow-employees 
(J. A 65A-67A), Nelson M. Hall, fully collaborates that 
of Mr. Hayes’ with respect to the use of arsenic in the 
business and, also, the depression of the decedent due to 

financial worries. , 

• » 

In view of all the lay testimony presented before the 
appellee, the answer in this proceeding is that the death 
of the employee did hot result from the course of his 
employment Further, the willful disobedience of the 
decedent in removing arseine from the place of employ¬ 
ment, if that is what he did, makes the claim non-com- 

pensable, it not being a risk incident to the employment 

’• • > 

In the case of Wimrrier v. Hoage, 67 App. D. C. ,128, 
this Court held: ^ 

t , 4 * •' ■ 4 t •« * . '«* '* 

“It has been said, and we think correctly, that the 
causative danger and injury^ must be incidental to 
the character of the business and not independent 
of the relation of master and servant In other 
words, the injury, to be compensable, must arise out 
of a risk connected with the employment and flowing 
from it as a rational consequence.” 
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This theory was stated in Groom v. CardiUo, 73 App. 
D. C. 358, in the following manner: 

“In like circumstances we have said ‘The mere fact 
that the injury is contemporaneous or coincident 
with the employment is not a sufficient basis for an 
award’. Ayers v. Hoage, 61 App. D. C. 388, 389, 63 
F. 2d 364, 365. In other courts as well it has been 
said that to justify an award there must be a direct 
causal connection between the employment and the 
injury, whether it be the result of accident or dis¬ 
ease.” 

In Hoage v. Liberty Mut. Ins. Co., 64 App. D. C. 395, 
where the enforcement of a compensation award was en¬ 
joined, this Court held: 

“So in the present case, there is substantial evi¬ 
dence that the death of the employee was due to 
an acute attack of a long-standing heart disease and 
that the onset was not caused in whole or in part 
by any work performed by him. In other words, 
there must be some substantial connection between 
the alleged accident and the employment” 

This Court held, in Ayers v. Hoage, 61 App. D. C. 389, 
that: 

“An injury ‘arises out of’ the employment within 
the meaning of the Compensation Act when it occurs 
in the course of the employment and as a result of 
a risk involved in or incidental to the employment 
or to the conditions under which it is required to be 
performed.” (Emphasis supplied) 

The decedent could not have been considered as acting 
in the course of his employment in taking the arsenic. 
The testimony above shows that he did not use it in his 
work and, therefore, arsenical poisoning could not be 
considered as a “risk involved or incidental to” his em¬ 
ployment; to the contrary, the undisputed evidence shows 
that he would not run such a risk. 



2. Medical Testimony Rules Out Possible Accidental 
Illness. 

Three physicians testified at the hearing before the 
appellee: Dr. James M. Loftus (J. A. 21A-32A), a gen¬ 
eral practitioner; Dr. John M. McCoy (J. A. 33A-41A), 
a very young staff physician, having only graduated from 
medical school in 1947, two years before having the de¬ 
cedent under his observation for but two days; and Dr. 
Roger M. Choisser (J. A. 67A-78A), the only really ex¬ 
pert witness appearing before the appellee, as he acknowl¬ 
edged (J. A. 68A) at the hearing: 

“THE DEPUTY COMMISSIONER: Dr. Choisser 
is a well-known pathologist. He has appeared before 
me many times and testified as such.” 

A study of the testimony of Dr. Loftus shows that the 
decedent at no time even suggested to him that he had 
an accident during his employment which would attribute 
his illness to arsenic poisoning (J. A. 31A). He admitted 
he had no experience with arsenic poison cases, but from 
the history he subsequently obtained, he did agree that 
the decedent died of acute arsenic poisoning (J. A, 32A). 

Dr. McCoy, during the very brief time he had the de¬ 
cedent as a patient, did his utmost to save his life, but 
his information as to the cause of the illness came almost 
entirely “second-hand” (J. A. 39A). From his testi¬ 
mony, the only constructive fact to be found germane 
to the issue is that the decedent had a very large amount 
of arsenic in his system, as shown by the autopsy find¬ 
ings. 

Dr. Choisser, the expert recognized as such by the ap¬ 
pellee, testified in detail, and a review of all of his testi¬ 
mony leads one to the realization that the appellee must 
have arbitrarily rejected this evidence. Dr. Choisser’s 
testimony was lengthy, but can be fairly summarized by 
the portion given toward the end of his examination, as 
follows: ' ' 
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44 BY MR. INGHAM: 

Q Dr. Choisser, I have one or two further ques¬ 
tions. The record shows that Mr. Einwechter was 
treated with B. A. L. from the time he entered the 
hospital until his death. Would that have a tendency 
to block off the effect of the arsenic in his system 
and prolong his life? A According to the reports, it 
works almost immediately. 

Q Then the fact this man died possibly eight days 
after the presumed assumption of the arsenic could 
be attributed to the fact that he was treated with 
B. A. L. ? A It would seem logical. 

• • • • 

Q Now, Doctor, the history of this man shows 
that on his last job, the day before he became ill, 
he used a spray of zinc in the treatment of a rat 
hole; that he was discovered—no one knew what he 
ate during that day, no one knew what he drank 
that day—he was discovered the following morning, 
approximately 4:00 o’clock, by his wife sitting at the 
dining room table, very, very nauseated. Isn’t it con¬ 
ceivable that the man could have taken arsenic orally 
some time between 12:00 and 1:00 and 2:00 or 3:00 
o’clock in the morning and have this effect set in 
as it did? A As I stated, my opinion is that if a 
person takes a fatal dose of arsenic that the symp¬ 
toms are going to come on within the course of 30 
minutes to an hour after he takes it. 

Q Doctor, the fact that this man’s work cards 
showed no use of arsenic in his work, would that 
more or less indicate to you that the type of poison¬ 
ing he had was not chronic? A Well, I wouldn’t 
want to make a comment on that question at all. If 
the man had arsenic, which was definitely proven— 
we have definitely proven facts, that he had in his 
body three times the lethal dose of arsenic, five to 
eight days following his original symptoms; and that 
he also had vomited and purged profusely, which 
would indicate to me as a pathologist that he had 
eliminated arsenic in that manner. And there was 
a residuum left of 10 to 12 grains or more than 
> three times enough to kill an individual. Also, his 
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liver was extensively destroyed. His kidneys were 
destroyed. I know that they used this B. A. L. on 
him in the treatment, and hooking it all up together, 

I think he just died of arsenical poisoning. I Where 
he got it I don’t know, haven’t the slightest idea. 

Q But from the amount of poison found in his 
system, you doubt that he would have taken it at 
4:00 or 5:00 o’clock the previous dayf A In the 
amount that was found, my opinion is that which I 
have stated before: the symptoms would have begun 
30 minutes to an hour after he took it, after it was 
ingested.” 

The testimony of Dr. Choisser, taken as a whole, and 
keeping in mind the testimony of the widow of the de¬ 
cedent that her husband was well when she last observed 
him, prior to retiring for bed until the following morn¬ 
ing, again forcefully indicates that the illness did not 
result from employment, but that the decedent took ar¬ 
senic sometime during the night or early morning in a 
calculated effort to take his own life. ; ’ 

.» ...M. • * ■ 

Counsel for the appellants, having carried this pro¬ 
ceeding through from the inception, including a detailed 
investigation, find having studied and restudied the evi¬ 
dence presented at the hearing before the appellee, in 
all sincerity believes that the only possible basis for the ■ 
award by the appellee was a charitable and sympathetic 
feeling (quite understandable in such a case) toward a 
young widow and her two minor children. r .; : ■' v 

... .• i■•••:■;v.:v 

CONCLUSION 


It is submitted that the testimony presented to the 
appellee- was so substantial against the theory that the 
illness and subsequent death of the deceased employee 
resulted from the course of his employment that the 
award by the appellee is contrary to law, arbitrary and 
in absolute conflict with the evidence. 
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It is respectfully submitted that the Court below erred 
in not enjoining the enforcement of the compensation 
award entered by the appellee and that this Court should 
reverse that decision and order the enforcement of the 
award enjoined. 

Stephen G. Ingham, 

626 Southern Building, 
Washington 5, D. C., 
Attorney for Appellants. 



















INDEX 


PAGE 

Complaint_2A 

Findings of fact_5A 

Award_8A 

Motion to dismiss complaint_9A 

Order dismissing complaint_10A 

Findings of fact and conclusions of law_10A 

Notice of appeal_I_ 12A 

Witnesses: 

Mary Jane Einwechter 

Direct_14A 

Cross_41A, 80A 

Examination by tbe Deputy Commissioner_81A 

Dr. James Morgan Loftus 

Direct_21A 

Examination by the Deputy Commissioner_22A 

Cross_28A 

Recross-33A 

Dr. John Marshall McCoy 

Direct-:-33A 

Examination by the Deputy Commissioner_35A 

Benjamin Joseph Hayes 

Direct_47A 

Cross-57A 

Redirect_ 64A 

Nelson M. Hall 

Direct_65A 

Dr. Roger M. Choisser 

Direct_ 68A 

Cross_70A 

Redirect_77A 

Matthew Cameron Culbert 

Direct_79A 

Cross_79A 

Redirect_80A 




1A 


Sttttrft &tetra ffimtrl of Afprala 

Fob the Distbiot op Columbia Cibcuit 


No. 10,720 


Calvebt Cissell, t/a Action Pest Contbol Sebvice Com¬ 
pany, and Royal Indemnity Company, Appellants, 


vs. 

Theodobe Bbitton, Deputy Commissioner, Bureau of Em¬ 
ployees’ Compensation, Federal Security Agency, 

Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


JOINT APPENDIX 




2 A 

1 Filed Dec 31 1949 Harry M. Hall, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

CALVERT CISSEL 
t/a Action Pest Control Service Company 
3054 M Street, N. W. 

Washington, D. C. 
and 

ROYAL INDEMNITY COMPANY 
a corporation 
917 - 15th Street, N. W. 

Washington, D. C. 

Plaintiffs 

VS* 

THEODORE BRITTON, Deputy Commissioner 
Bureau of Employees’ Compensation 
Federal Security Agency 
Social Security Building 
4th St. & Independence Ave., S. W. 
Washington, D. C. 

Defendant 

Civil Action No. 5475-’49 


Complaint 

(For Injunction Under Longshoremen’s 
and Harbor Workers’ Compensation Act) 

L The plaintiff, Calvert Cissel, is an individual en¬ 
gaged in business in the District of Columbia, trading 
as Action Pest Control Service Company and brings this 
suit in his own right as an employer in the District of 
Columbia. 

2. The plaintiff, Royal Indemnity Company, a corpo¬ 
ration, is a corporation engaged in business in the District 
of Columbia and brings this suit in its own right as insur¬ 
ance carrier for Calvert Cissel, t/a Action Pest Control 
Service Company. 






3 A 


3. The defendant, Theodore Britton, is a citizen of the 
United States and a resident of the District of Colnmbia 
and he is sued in his official capacity as Depnty Com¬ 
missioner, Federal Security Agency, Bureau of Em¬ 
ployees’ Compensation, governing the administration of 
the District of Columbia Workmen’s Compensation Law. 

4. The plaintiff insurance carrier issued to the 
2 plaintiff employer a certain policy of insurance and 
medical benefits in case of injury or death of em¬ 
ployees of said employer arising out of and in the course 
of their employment in the District of Columbia, which 
policy was in full force and effect at the time of the hap¬ 
pening of the events hereinafter set forth. 

5. On or about May 26, 1949, or in the early hours 
of the morning of May 27, 1949, one John S. Einwechter, 
a regular employee of the plaintiff employer, became ill 
at his home and said illness resulted in his death on June 
2,1949; autopsy findings showed the death to be the result 
of arsenical poisoning. 

6. On July 22, 1949, Mary J. Einwechter, the widow 
of said John S. Einwechter, filed claim for death benefits 
under the statute providing for workmen’s compensation 
for the District of Columbia. 

7. The employer and insurance carrier controverted 
the claim on the ground that the illness and subsequent 
death of the employee did not arise out of and in the 
course of his employment. 

8. The defendant Deputy Commissioner ordered a for¬ 
mal hearing to be held on the claim and following said 
hearing, on December 28, 1949, he issued a compensation 
award in which he found that the illness and death of 
the employee arose out of and in the course of the employ¬ 
ment. He awarded death benefits in favor of the widow 
and her two children in the amount of $928.20 and weekly 
benefits from December 14, 1949 at the rate of $33.15 
per week. A copy of the said compensation award is at¬ 
tached hereto as Exhibit A and prayed to be read as a 
part hereof. 
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9. The award of death benefits dated December 28, 
1949, is not in accordance with law, in part, for the 
following reasons: The illness and snbsequent death of 
the employee did not arise ont of and in the course of 
his employment with Calvert Cissel, t/a Action Pest 
Control Service Company; he was performing no 
3 service for said employer at the time of the ill¬ 
ness or any service that caused the illness; the 
award is contrary to the evidence introduced at the formal 
hearing on the claim; the award is in direct conflict with 
the evidence of the deceased’s own records and other 
testimony showing he never used arsenic in the course of 
his employment; the award is contrary to the uncontra¬ 
dicted medical testimony introduced at the hearing; and 
for other reasons to be advanced at the hearing hereof. 

WHEREFORE, the premises considered, the plaintiffs 
pray: 

1. That a United States writ of subpoena be issued 
by this Court against the defendant Theodore Britton, 
Deputy Commissioner, requiring him to appear on a 
day certain and answer the exigencies of this complaint. 

2. That the said defendant be required to file as Ex¬ 
hibit B to this complaint a copy of the transcript of 
testimony adduced before him at the formal hearing, to¬ 
gether with all exhibits thereto. 

3. That the payment of the award be stayed pending 
final decision herein. 

4. That an injunction issue, pendente lite and perma¬ 

nently restraining the defendant Deputy Commissioner 
from carrying into effect that part of the compensation 
order issued December 28, 1949, which purports to find 
the death of the employee John S. Einwechter was due to 
a cause which arose out of and in the course of his em¬ 
ployment by the plaintiff Calvert Cissel, t/a Action Pest 
Control Service Company, and that part ordering the 
payment of the award. ' 
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5. And for such other and further relief as the nature 
of the cause may require. 

CALVERT CISSEL 
T/A ACTION PEST CONTROL 
SERVICE COMPANY 
ROYAL INDEMNITY 
COMPANY 
a corporation 
• • • • 

5 Exhibit A 

FEDERAL SECURITY AGENCY 
BUREAU OF EMPLOYEES’ COMPENSATION 
DISTRICT OF COLUMBIA COMPENSATION 

DISTRICT 

In the matter of the claim for compensation under 
the District of Columbia Workmen’s 
. Compensation Act 

(John S. Einwechter, deceased employee) 

MRS. MARY J. EINWECHTER, widow 
JANE LEE BLAKE, minor stepdaughter 
JOHN HAMILTON EINWECHTER, minor son 

Claimants 

VS. 

CALVERT CISSEL, t/a ACTION PEST CONTROL 
SERVICE COMPANY 

Employer 

ROYAL INDEMNITY COMPANY 

Insurance Carrier 
COMPENSATION ORDER 
AWARD OF DEATH BENEFITS 
CASE NO. 16763-2 Fatal 

6 Filed Dec 311949 Harry M. Hull, Clerk 

Such investigation in respect to the above-entitled 
claim having been made as is considered necessary, 
and hearings having been duly held in conformity with 
law, the Deputy Commissioner makes the following 
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Findings of Fact 

That on May 26, 1949, and for approximately a year 
prior thereto, John S. Einwechter, hereinafter referred 
to as employee, was in the employ of the employer above 
named, whose address is 3054 M Street, Northwest, Wash¬ 
ington, District of Colombia; that the employer was sub¬ 
ject to the provisions of an Act of Congress approved 
May 17, 1928, entitled “An Act to provide compensation 
for disability or death resulting from injury to employees 
in certain employments in the District of Columbia, and 
for other purposes”; that the liability of the employer 
for compensation under the said Act was insured by the 
Royal Indemnity Company; that the employment of the 
employee by the employer was as an exterminator of 
pests; that in the performance of the duties of the em¬ 
ployment it was necessary for the employee to handle 
poisons with lethal qualities, including arsenic; that the 
employer kept supplies of the said poisons in its shop in 
a place accessible to the employee and his fellow workers 
in the employment; that the employer instructed its em¬ 
ployees, including the employee, not to take certain 
poisons, including arsenic, out of the shop except when 
it had been prepared for use by the employer, but that he 
received no discipline other than verbal reprimands; that 
the* employee was an enthusiastic worker in the employ¬ 
ment and he used the stronger poisons, including arsenic, 
to render his work as an exterminator more effective and 
to further the business and interests of the employer; 
that on May 26, 1949, while the employee was attempt¬ 
ing to exterminate pests for one of the employer’s 
7 customers, he tried to apply arsenic to a rat hole 
in a narrow and inaccessible place by throwing it 
from a spoon; that while he was so engaged a draft of 
wind blew the arsenic into his face and he inhaled or in¬ 
gested a quantity thereof; that the employee became ill 
as a result of arsenical poisoning during the night of 
May 26, 1949, or in the early mornin g of May 27, 1949; 
that the said illness became steadily worse and caused his 
death on June 2, 1949; that the illness and death of the 
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employee were not the result of his wilful intention to 
injure or kill himself; that the illness and death of the 
employee arose ont of and in the course of the employ¬ 
ment; that written notice of the illness and death of the 
employee was not given to the employer within thirty 
days, but that the employer had knowledge of the illness 
and death and has not been prejudiced by the lack of 
such written notice; that as a result of the illness the 
employee required medical treatment and care, and the 
employer, having knowledge of the illness, neglected to 
furnish the same; that the employee secured medical treat¬ 
ment and care required by him as a result of the illness, 
and the employer and the insurance carrier are liable for 
the reasonable cost thereof; that the average weekly wages 
of the employee herein at the time of the injury were 
$51; that Mary J. Einwechter, who was born on January 

1, 1914, and married to the employee on July 27, 1940, is 
the surviving wife of the employee, and as such she is 
entitled to death benefits at the rate of $17.85 per week 
(35 per cent of $51) beginning June 2, 1949, and con¬ 
tinuing subject to the limitations of the Act; that Jane 
Lee Blake, who was born on April 24, 1935, is the sur¬ 
viving stepdaughter of the employee, and John Hamilton 
Einwechter, who was bora on February 21, 1948, is the 
surviving son of the employee; that the said stepdaughter 
and son of the employee are entitled to death benefits at 
the rate of $7.65 each per week (15 per cent of $51) be¬ 
ginning June 2, 1949, and continuing subject to the limita¬ 
tions of the Act; that death benefits due in behalf 

8 of the said stepdaughter and son of the employee 
shall be payable to Mary J. Einwechter, their mother 
and natural guardian; that accrued death benefits due 
Mary J. Einwechter in her own behalf and in behalf of 
Jane Lee Blake and John Hamilton Einwechter from June 

2, 1949, to December 14, 1949, inclusive, 28 weeks at the 
combined rate of $33.15 per week, amounts to $928.20; 
that funeral services were rendered in behalf of the em¬ 
ployee by W. W. Chambers Company, Undertakers, 3072 
M Street, N. W., Washington, D. C., the reasonable ex- 





penses of which amounted to $673, bill for which expenses 
is outstanding; that the employer and the insurance car¬ 
rier are liable for the payment of $400 as reasonable 
funeral expenses; that nothing has been paid by the em¬ 
ployer and the insurance carrier as death benefits. 

Upon the foregoing findings of fact, the Deputy Com¬ 
missioner makes the following 

Award 

That the employer, Calvert CisseU, trading as Action 
Pest Control Service Company, and the insurance carrier, 
Royal Indemnity Company, shall pay death benefits to 
Mary J. Einwechter in her own behalf as the surviving 
wife of the employee, at the rate of $17.85 per week, and 
in behalf of Jane Lee Blake, the surviving stepdaughter 
of the employee, and John Hamilton Einwechter, the sur¬ 
viving son of the employee, at the rate of $7.65 each per 
week, or at the combined rate of $33.15 per week, from 
June 2, 1949, to December 14, 1949, inclusive, 28 weeks, 
in the amount of $928.20, which amount is due and pay¬ 
able forthwith; and thereafter shall continue payments 
of death benefits to Mary J. Einwechter in her own 
behalf and in behalf of Jane Lee Blake and John Hamil¬ 
ton Einwechter at the combined rate of $33.15 per week, 
payable in biweekly installments subject to the limitations 
of the Act or until further order of the Deputy Commis¬ 
sioner. 

The employer and the insurance carrier shall also 
9 pay $400 to the W. W. Chambers Company as rea¬ 
sonable funeral expenses. 

A fee for legal services rendered in behalf of the 
claimants is approved in favor of Robert C. Handwerk, 
Esquire, in the amount of $200, such sum to be a lien 
upon and paid out of this award. 
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Given tinder my hand at Washington, D. C., this twenty- 
eighth day of December, 1949. 

/s/ Theodore Britton 

Deputy Commissioner 
District of Columbia Compensation 
District 

• • • • 

25 Filed Apr 3 1950 Harry M. Hull, Clerk ' 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CALVERT CISSEL 

T/A Action Pest Control Service Company 
ROYAL INDEMNITY COMPANY 
A Corporation 

Plaintiffs 

v. 

THEODORE BRITTON, Deputy Commissioner 
Bureau of Employees* Compensation 
Federal Security Agency 

Defendant 

Civil Action No. 5475-49 

Motion to Dismiss Complaint 

Defendant Britton by his attorneys moves this honor¬ 
able court to dismiss the complaint for the following 
reasons: 

1. That the complaint does not state a claim upon 
which relief can be granted. 

2. That it appears from the complaint, together with 
the transcripts of testimony taken before the deputy com¬ 
missioner on November 1, 1949 and November 29, 1949 is 
in all respects in accordance with law. 

3. For such other good and sufficient reasons as may 
be shown. 
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/*/ George Morris Fay 

GEOEGE MORBIS FAY 
United States Attorney 
/s/ Ross O’Donoghue 

ROSS O’DONOGHUE 
Assistant United States 
Attorney 

Attorneys for Defendant 
Britton 


51 Filed Jnn 1 1950 Harry M. HhII, Clerk 

Order Dismissing Complaint 

This cause having come on to heard on defendant’s 
motion to dismiss the complaint, and after consideration 
thereof and hearing upon said motion, it is this 1st day 
of June, 1950. 

ORDERED, ADJUDGED, and DECREED that the 
said motion be and the same hereby is granted and the 
complaint accordingly is hereby dismissed. 

/s/ Edward A. Tamm 
Judge 

• • • • 

48 Filed Jun 1 1950 Harry M. Hull, Clerk 

Findings of Fact and Conclusions of Law 

This cause having come on for hearing on motion of 
the defendant to dismiss the complaint for injunction 
filed pursuant to section 21 of the Longshoremen’s and 
Harbor Workers’ Compensation Act (44 Stat. 1424, 

U. S. C. Title 33, c. 18) as made applicable to the District f 

of Columbia (45 Stat. 600, c. 612, section 1, D. C. Code 
(1940)), and the court having heard the argument of 
counsel and being fully advised, finds the facts and states 
the conclusions of law as follows: 
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Findings of Fact 

That on November 1, 1949 and November 29, 1949 the 
defendant deputy commissioner held hearings in the mat¬ 
ter of the claim for compensation of Mary J. Einwechter, 
Jane Lee Blake, and John Hamilton Einwechter, upon the 
death of John S. Einwechter, deceased employee, v. Cal¬ 
vert Cissel, trading as Action Pest Control Service, em¬ 
ployer and Royal Indemnity Company, insurance carrier; 
that on December 28, 1949 the defendant deputy com¬ 
missioner filed a compensation order awarding 
49 compensation to the widow and children of the de¬ 
ceased employee, in which he found the facts relat¬ 
ing to the injury and death to be in part as follows: 

“That on May 26, 1949, and for approximately a year 
prior thereto, John S. Einwechter, hereinafter referred 
to as employee, was in the employ of the employer above 
named, whose address is 3054 M Street, Northwest, 
Washington, District of Columbia; • • • that the em¬ 
ployment of the employee by the employer was as an 
exterminator of pests; that in the performance of the 
duties of the employment it was necessary for the em¬ 
ployee to handle poisons with lethal qualities, including 
arsenic; that the employer kept supplies of the said poisons 
in its shop in a place accessible to the employee and his 
fellow workers in the employment; that the employer in¬ 
structed its employees, including the employee, not to 
take certain poisons, including arsenic, out of the shop 
except when it had been prepared for use by the em¬ 
ployer; that the employee had occasionally violated this 
instruction of the employer, but that he received no dis¬ 
cipline other than verbal reprimands; that the employee 
was an enthusiastic worker in the employment and he 
used the stronger poisons, including arsenic, to render his 
work as an exterminator more effective and to further the 
business and interests of the employer; that on May 26, 
1949, while the employee was attempting to exterminate 
pests for one of the employer’s customers, he tried to 
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apply arsenic to a rat hole in a narrow and inaccessible 
place by throwing it from a spoon; that while he was so 
engaged a draft of wind blew the arsenic into his face 
and he inhaled or ingested a quantity thereof; that the 
employee became ill as a result of arsenical poisoning 
during the night of May 26, 1949, or in the early morning 
of May 27, 1949; that the said illness became steadily 
worse and caused his death on June 2, 1949; that the ill¬ 
ness and death of the employee were not the result of 
his wilful intention to injure or kill himself; that the ill¬ 
ness and death of the employee arose out of and in the 
course of the employment.” 

That there was ’substantial evidence presented to the 
deputy commissioner to support the findings in the com¬ 
pensation order complained of. 

1 50 Conclusions of Law 

That the compensation order complained of is in 
accordance with law and that defendant’s motion to dis¬ 
miss the complaint should be granted. 

/s/ Edward A. Tamm 
Judge 

6/1/50 

• • • • 

52 Filed Jun 6 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 6th day of June, 19 50, that 
Calvert Cissel, t/a Action Pest Control Service Company, 
and Royal Indemnity Company hereby appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit, from the Order of this Court entered on 
1 the 1st day of June, 19 50 in favor of Theodora Britton, 
Deputy Commissioner, Bureau of Employees 7 Compen- 
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sation, against said Calvert Cissel, t/a Action Pest Control 
Service Company, and Royal Indemnity Company . 

/s/ Stephen G. Ingham 
Stephen G. Ingham 
Attorney for Planitiffs 
Southern Building 

• • • • 

TRANSCRIPT OF PROCEEDINGS BEFORE THE 
DEPUTY COMMISSIONER, FILED AS AN 
EXHIBIT HEREIN ON APRIL 3,1950 

• • • # 

14 THE DEPUTY COMMISSIONER: Can’t we 
dispose of this, gentlemen, by stating for the rec¬ 
ord that according to a certified photostatic copy of the 
official death certificate the employee died on June 2, 
1949, cause of death being ascribed by the Coroner as 
bronchopneumonia, bilateral, poisoning, toxic agent un¬ 
determined at the time of the injury. 

But further down on the form there appears additional 
information, which was entered on the official record at 
a later date, under date of June 6, 1949. There is a 
notation: “To be completed after toxicological examina¬ 
tion. A. Magruder MacDonald,” who is the Coroner. 

Under date of June 28, 1949, appears this entry: 
“ Arsenical poisoning. A vermin exterminator who in¬ 
haled disinfectant while at work. A. Magruder MacDon¬ 
ald.” 

MR. INGHAM: That may be^stipulated. : 

• • • • 

15 Mary Jane Eimvechter 

the claimant herein, was called as a witness for 
and in her own behalf, and having been first duly sworn 
by the Deputy Commissioner, was examined and testified 
as follows: 
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• • • • 

Direct Examination 
BY MR. HAND WEEK: 

Q You are the widow of the late John Einwechterf 
A I am. 

Q John was called Jack for short, wasn’t he? A 
Right. 

Q And you were married with him on July 27, 1940? 
A Yes. 

• • • • 

17 Q Now, when did he first start working for the 
Action Pest Control? A I believe it was in 
around May. Now, the exact date I do not know. 

THE DEPUTY COMMISSIONER: What year? 

THE WITNESS: 1948. 

• • • • 

19 THE DEPUTY COMMISSIONER: Now, for 
the record, Mr. Handwerk has exhibited to the 
claimant, Mrs. Einwechter, a wooden box, which I would 
say is perhaps 18 inches long, 14 inches high, and per¬ 
haps 10 or 12 inches wide. From what she has said thus 
far it appears that her husband carried his working 
equipment in connection with his employment by this 
employer in this box, which he kept in the rear of the 
car. 

Do you mean the trunk compartment of the car? 

THE WITNESS: Rumble seat part There was no 
rumble in it. 

THE DEPUTY COMMISSIONER: I think that is 
sufficient 

MR. HANDWERK: But I think, to, if I may, further 
for the record, this box is labeled on the top with two 
words, printed in red letters, “POISON.” 

THE DEPUTY COMMISSIONER: Further for the 
record, there definitely are white cards attached to the 
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box with what appear to be thumb tacks, and the word 
in red ink is stamped on these cards, “POISON.” 

• • • ■ • 

22 MB. INGHAM: I think we ought to agree that 
this happened on May 26,1949. 

BY MR. HAND WEEK: 

Q That was on a Thursday; is that correct? A Yes. 

• • * • 

26 Q Now, did there come a time when your hus¬ 
band, while he was working for the Action Pest 

Control, came home complaining of being ill? A No, sir. 

Q Did there come a time—to save time, did anything 
happen on the night of or the early morning of May 27, 
1949 at your house, and if so, what? A That was Fri¬ 
day morning. 

Q Yes, did anything happen at home? A Well, yes, 
I got up, and my husband was sitting in the dining 
room. 

27 Q What time was that? A That was about 
6:30 in the morning, very early. 

Q All right, tell us what happened. A Well, I got 
up. He had closed the bedroom door. Anyway, I got up 
and saw him sitting in a chair in the dining-room. Well, 
I walked on past I didn’t think of anything, you know, 
being wrong or anything. And then I walked back and I 
sort of looked at him—he was sort of sitting like that. 

THE DEPUTY .COMMISSIONER: Indicating that 
her husband was resting his head in his hand. 

A And so I asked “What’s wrong?” And he said, 
“I just feel terribly sick.” And I said, “Well, what 
seems to be the trouble?” He said, “Well, I am just so 
deathly sick at my stomach, and I just don’t feel good,” 
and he said, “I have got to get up and call Mr. Hayes,” 
he said, “because I don’t feel like working.” And he 
said, “I know it would worry him if I wasn’t on the job.” 
He says, “I want to go to work, and I just don’t feel 
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like it I have got to get in touch with him.” So he calls 
Mr. Hayes. 

THE DEPUTY COMMISSIONER: By telephone? 
THE WITNESS: Yes. 

BY MR. HAND WEEK: 

Q What time did he call him? A It was between I’d 
say twenty of 7:00 and 7:00. 

28 Q In the morning? A In the morning, yes, 


sir. 

Q Now, did yon hear the conversation? A Yes, par¬ 
tially I did, yes. 

Q All right what did yon hear? A Well, he was 
explaining to Mr. Hayes how sick he had been, and he 
didn’t think he conld make it into work that morning, 
bnt as soon as he conld why he wonld. And I think 
two or three other little things, bnt I was in and ont 
and I didn’t hear the conversation completely. 

Q. All right then after that telephone conversation 
what did yonr hnsband do, if anything? A Well, he 
went back and sat in the chair, and I said to him, “Well, 
don’t yon think we had better call a doctor?” And he 
said, “Well, I don’t know.” I says, “Well, I think yon 
look pretty sick, like yon feel pretty bad. Snppose we 
call the doctor.” So I called Dr. Loftus, and he came 
ont around, I gness, 9:15, or something like that. 

THE DEPUTY COMMISSIONER: That is Friday 


morning? 

THE WITNESS: Friday morning, yes, sir. 

Q All right, then, state what yon observed and what 
yon heard. What did Dr. Loftns do, and what did yonr 
hnsband say to Dr. Loftus in reference to his complain¬ 
ing of being ill? A Well, what I heard between run¬ 
ning after the baby—he was down on the floor, so I 
29 was in and ont I heard my hnsband say to Dr. 

Loftns that he believed he inhaled some poison 
yesterday afternoon, and so the doc evidently says, “Well, 
if yon think yon did let’s go to G-allinger and have yonr 



17 A 


stomach pumped.” My husband said, “Heck, no, I don’t 
want to do that.” That’s all I heard, I mean along that 
line. There wasn’t anything too much said. He gave him 
a hypodermic. He talked to me for a few minutes, and 
told me to keep in touch with him, how he was getting 
along, if he didn’t feel any better to call him. 

THE DEPUTY COMMISSIONER: You mean the 


doctor told you that? 

THE WITNESS: Yes, sir. 

BY MR. HAND WEEK: 

Q All right, what happened after that? Did your 
husband get better ? A Well, I tell you— 

Q What did your husband do after the doctor left? 
A Well, he laid down a while. Then he got up. Well, 
he tried to get some sleep, but he just seemed like he 
couldn’t sleep. He didn’t have, you know, too much to 
say, but he just wanted to get back to work He couldn’t 
afford to take off. 

Q Did he go to bed? A He was down in bed for a 
while, yes. 

30 Q Did he stay in bed all day? A No, he didn’t 
stay in bed all day. 

Q What did he do that night? Do you recall? A No, 
because he was up and down so much. He was just trying 
to get better to get back to work. 

Q And what happened? The next day was Saturday. 
Did he work on Saturday? A No, sir, he didn’t work. 
He wanted to go into work, but he just wasn’t able, and 
he said to me, “Well, I think I will try to go in.” He 
said, “We need the pay. I will go in and get that. Maybe 
I will feel better and can go to work. ” 

Q To where? A To the office, Action Pest Control. 

Q When, on Saturday? A Yes, sir. 

Q Do you know whether the office was open on Satur¬ 
day? A Yes, sir, it was. 

Q Did he go to the office on Saturday? A Yes, sir. 

• • • • 
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31 Q And do yon know how long he stayed? A 
Oh, I would say about a couple of hours, something 

like that. 

Q When did he return to the house? A Well, he 
came right back from there in about a couple of hours. 

Q And then what did he do after that? Did he go to 
bed when he came home from going up to the office? A 
Yes. He came in and laid down, oh, for quite a little 
while then, and he got up and he said, “I believe I feel 
better.” I said, “Well, that’s fine.” So he went around 
here and there, and then started feeling bad again. 

Q When did he start feeling bad again? Do you re¬ 
call? A No, I don’t, because he was first feeling a little 
bit better. Then he was feeling bad again. 

Q Now, then, that was Saturday. Now, what about 
Sunday? Do you recall any incident on Sunday in refer¬ 
ence to how he felt and as to what he did? A Well, on 
Sunday it was more or less general in the morning, like 
he had been feeling. Then Sunday noon, I think there 
was a ball game on, and he tried to get up and look at 
that, and he couldn’t He said he was going 

32 back to bed. 

THE DEPUTY COMMISSIONER: You mean 
he attempted to leave the house to see a ball game? 

THE WITNESS: No, he had a television, and so he 
said he just couldn’t even look at it, he’d go back to bed. 
From there on out he started to feeling, I mean worse 
than he really had before. So I said, I think I will call 
the doctor.” I said, “I don’t think you are getting too 
much better.” He said, “Well, go on and call him.” So 
I called Dr. Loftus. 

THE DEPUTY COMMISSIONER: When? 

THE WITNESS: Sunday evening. It was late Sun¬ 
day evening. 

BY MR. HAND WERE: 

Q Excuse me, to fix the time, Sunday evening was 
May 29th. I believe that’s right. You called Dr. Loftus 
Sunday evening, May 29th? 
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• • • • 

33 Q Tell us the conversation with the doctor. A 
Well, the doctor asked how he was feeling. I told him 

I didn’t think he was too much better, and I said, “Will 
you be in your office tomorrow?” And he said, “Well, 
no, I won’t be in.” 

Q The next day was May 30th, Decoration Day; is 
that correct? A Yes, the holiday, and so he said, “Well, 
what about Tuesday? Do you think he will be all right 
to come to the office Tuesday? And I said, “Well, just 
a minute, and I will go in and ask him.” 

Q What did your husband say? A Well, I asked 
my husband about that, and he said, well, yes, he was 
sure he could, and Tuesday would be all right. He said, 
“Because I am hoping I am going to get up and go to 
work Tuesday morning.” So I said, “I’ll tell the doctor 
you think you will be able to get up there,” which I did. 
He had an appointment with Dr. Loftus Tuesday noon. 

Q And did he keep the appointment? A Yes, sir, he 
kept the appointment. But Tuesday morning he got up, 
he was dressing to come to work. He had all his clothes 
on but his shoes. 

Q Did he have his working clothes on? A Yes, 
sir, he was going to work. He asked me if 

34 I’d put on his shoes. I said that I would. He all 
of a sudden sat in a chair in the living room, and 

he said, “I don’t think I am going to be able to go to 
work. My heart is pounding like it is coming out ’ ’ 

Q Did you help him to put on his clothes? A Yes, 
sir, I did. 

Q What did you do? A Well, he was putting on his 
trousers, I helped him with those, and his shirt. I but¬ 
toned his sleeves here, and his shoes. That is the way I 
tried to help him, but I didn’t want him to go to work. 
I asked him not to go. He said he just had to go to 
work, because they’d be so far behind, and that he just 
had to get to work. 
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THE DEPUTY COMMISSIONED: Did he go to 
work that day? 

THE WITNESS: No, sir, he couldn’t 

THE DEPUTY COMMISSIONER: Did he keep his 
appointment with the doctor that day? 

THE WITNESS: Yes, sir, he left about 11:15 to keep 
his appointment with Dr. Loftus. 

35 Q How did he leave that day for the doctor’s? 
A For the office? 

Q For the doctor’s appointment A He left in the 
car, in our car. 

Q Same car he had been using? A Same car, yes, 
sir. He went on up to the doctor’s office. Then he called 
me and said that he was going to the hospital, that the 
doctor wanted to send him to the hospital I said, “Well, 
all right, and you will be all right in a couple of days, 
and you will be back home.” I mean I tried to encour¬ 
age him. I didn’t have the faintest idea how sick he was. 

Q When did you next see him? A Well, the next 
time I saw him was Tuesday night when I went to the 
hospital. 

Q That is May 31st? A Yes, sir. 

Q The same day he went to see Dr. Loftus? A Yes, 
sir. 

Q Where did you see him then? A I saw him at Mt. 
Alto. 

Q What time of the night did you see him? A Wen, 
I believe it was a few minutes before 7 XX). I think from 
7 KX) to 8:30 are the visiting hours. I think I got there 
a few minutes before. 

36 Q Did you talk to him? A I didn’t talk to 
him very much, no. 

Q Go ahead. A Well, he had several visitors. Mr. 
Hayes and his mother and sister and nephew were there, 
and they were talking so I didn’t get to say very much 
to him at all 
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Q And yon were all there at the same time? A Yes, 
sir. 

Q Now, did yon see him again after that! A Yes, 
sir, I saw him on Wednesday night. 

Q By the way, what was his condition on Tnesday 
nightt What was his appearance to yon Tnesday night? 
A Well, I think he appeared to be pretty sick, bnt I 
mean I really couldn’t say. 

Q Did he say anything Tnesday night while he was 
in the hospital abont going to work? A Yes, he said 
something abont going to work. He and Mr. Hayes were 
talking, and I don’t know, just general things. He didn’t 
say too mnch to me Tnesday night becanse of the other 
people that were there. 

Q Now, then, did yon talk to him Wednesday night? 
Did yon see him Wednesday night? A Yes, I saw him 
Wednesday night 

Q At the hospital? A At the hospital. , • 

• • • • 

37 Q And what was his condition then, do-yon 
recall? A Yes, I do. I mean I didn’t realize it 
right at first bnt I mean he was just more or less going 
out of his head. He was talking abont work, bnt every¬ 
thing just didn’t make too mnch sense. 

Q Did yon see him after that time? A No, sir. 

Q It is a fact he died the next night? A Next night 
8:15, yes, sir. 

• • • • 


38 Dr. James Morgan Loftus 


was called as a witness in behalf of the claimant 
and, having been first duly sworn by the Deputy Com¬ 
missioner, was examined and testified as follows: 

•THE DEPUTY COMMISSIONER: This is Doctor— 


THE WITNESS: James Morgan Loftus. 

THE DEPUTY COMMISSIONER: The address, Doc¬ 
tor? 
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THE WITNESS: 1673 Park Road, Northwest 
THE DEPUTY COMMISSIONER: Washington, D. C. 
THE WITNESS: Washington, D. C. 

THE DEPUTY COMMISSIONER: Dr. Loftus is a 
witness for the claimant. 

Direct Excunwiation 
BY MR. HANDWERK: 

Q Doctor, is that where you reside, too, 1673 

39 Park Road, Northwest? A I reside 4500 Ver- 
planck Place, Northwest. My office is on Park 

Road. 

Q Doctor, are you a licensed physician in the District 
of Columbia? A I am, since 1933. 

Q And where are you graduated from? A • George¬ 
town University, 1932. 

Q And have you been practicing in the District? A 
Since 1935. 

Q In what kind of medicine? A General medicine. 

Q Directing your attention to the morning of May 
27, 1949, which was a Friday as shown by the calendar, 
did you receive a call to come to the house of Mr. John 
Einwechter? A I did. 

Q And do you recall what time of the morning it was? 
A Not exactly. I’d say between 9:00 and 12:00. That 
is the best I can say. 

* • • • 

40 Examination by the Deputy Conrnmtissioner 

BY THE DEPUTY COMMISSIONER: 

Q Did you get a history of illness or other condition? 
A The history I received from Mr. Einwechter, the best 
I can recollect, he had been sick during the night with 
vomiting and severe abdominal cramps. In fact, when I 
was examining him he got up, went to the bathroom and 
vomited. I think he also said he had had diarrhea. It 
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was really the pain in his abdomen he was worried about 
I prescribed something for him, gave him a hypodermic 
injection for his pain, told him abont his diet, and, 

41 as I ^recall, I left a prescription there for the diar¬ 
rhea; told him if things weren’t getting along satis¬ 
factorily to give me a ring. 

Q Did yon question the patient at that time with re¬ 
spect to what he might have been eating? A I did. I 
went into that, a full history abont what he had been 
eating, what he had been drinking, and the usual history 
we go into in an intestinal upset like that. 

Q Did you learn anything of any interest? A Yes. 

Q What did you learn? A One thing he mentioned 
that in his line of work he told me the fellows down there 
were having trouble. I remember that specifically, be¬ 
cause he was using a spray, and I knew that he worked— 
he had often mentioned to me about working around cock¬ 
roaches and using a spray on them. So I questioned him 
about that. That is the only thing. 

Q Well, did you learn anything of any interest in 
your questioning? Did he mention any specific thing 
that— A That specific thin g. 

Q Yes. A Well, he just mentioned the spray he was 
using in his work, and he thought that was poisoning him, 
he said. 

Q What was your opinion with respect to his condi¬ 
tion at that time, Doctor? A Well, it just looked 

42 like ordinary intestinal upset we see so often. 
People get hold of bad food or drink too much 

liquor, or anything to upset them. He just had an in¬ 
testinal upset, nothing specific that I could make any 
specific diagnosis other than an acute gastroenteritis. 

Q And that was on— A 27th. 

Q Did you see him thereafter! A I saw him again 
on the 31st, May 31st 

Q All right, what was his condition at that time, first 
his interim history. Did you question him concerning 
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that? A I asked him how he had been. He said he had 
been feeling bad during that time. He had called me on 
the 29th, said he was sitll feeling bad, would like to 
made an appointment to come up to my office. So on the 
31st he came up. He drove his car up, and I thought he 
looked awfully bad, and I examined him. 

I noticed he had a little yellowish discoloration of the 
sclera, the first thing I noticed out of the way. I had 
him urinate for me. He had some bile in his urine. 

Right away I got on the phone and called a doctor I 
know down in the Veterans Bureau. 

Q Did you question him about interim developments? 
A Yes, I asked him how he had been. He said his 
stomach had been upset, he had been feeling weak. 
43 As I remember, he said he did get up for a while 
during the time. 

Q And after your examination you concluded he should 
be in a hospital ? A Yes, I did. 

Q What was your feeling with regard to diagnosis at 
that time? A My feeling regarding diagnosis was that 
he had acute hepatitis. 

MR. HANDWERK: What is that ? 

THE WITNESS: Acute inflammation of the liver. 

BY THE DEPUTY COMMISSIONER: 

Q Did you secure any further history of interest at 
that time with regard to things that might have been a 
cause for the condition you found? A Not that I recol¬ 
lect. The only thing I remember, at that time he told 
me about this spray he had been using at work, and, as* 
I remember, I called the doctor down at the Veterans 
Bureau. I told him I thought that this man had been 
poisoned, he was having some liver trouble. * 

Q I see. A That is the only thing I noticed out of 
the way. 

Q Did you see him thereafter? A No, I didn’t see 
him. • • 
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44 Q Did yon learn of the end resnlt of the illness? 
A Yes, I did. 

Q Did yon make any independent investigation? A 
Yes. 

Q At that time? A Yes. 

Q What investigation did yon make? • A I wrote a 
letter to the Veterans Bnrean asking them to send me a 
history of the case, findings, pathological finds, chemical 
finds. 

Q Did yon receive snch information? A Yes. 

Q What was the information yon received? A Do 
yon want me to read the letter? 

Q Yes. 

• • • • 

45 “Dear Doctor Loftus: 

“As reqnested by yonr letter of Jnne 23, 1949 
and authorized by Mrs. Mary Einwechter, we are for¬ 
warding a copy of hospital report in the case of the 
above named deceased veteran. 

“It is expected that the information contained herein 
will be treated as confidential as is customary in civilian 
professional medical practice.” 

Yon still want me to read it? 

THE DEPU TY COMMISSIONER: Yes, go ahead. 

THE WITNESS: “Final Summary.” It has a long 
history with some medical terms. I don’t'know whether 
it is going to be illuminating to anybody. There is a 
diagnosis and final diagnosis. 

THE DEPUTY COMMISSIONER: Doctor, we are 
concerned here with a claim filed by Mrs. Einwech- 

46 ter in her own behalf, and in behalf of her minor 
children, for compensation under the D. C. Work¬ 
men’s Compensation Law, and the real issue to be deter¬ 
mined in this hearing is whether or not Mr. Einwechter’s 
fatal illness was brought on by his employment. Now, if 
there is anything in the history that would throw any 
light on that question we’d like to have it If there is 
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anything in the report or findings we wond like to have it. 

THE WITNESS: All right. This is the final sum¬ 
mary of John S. Einwechter. 

“This 30 year old white male veteran of World War 
II was admitted to this hospital 5/31/49, for treatment 
of ‘heavy metal poisoning, with liver and renal involve¬ 
ment/ The history as given his then ward physician in¬ 
dicates that on the afternoon of 5/26/49, while extermi¬ 
nating a rat hole, the end of his pump gon broke, cansing 
the substance used in the gun to backfire into his face. 
The patient stated that other than some nasopharyngeal 
irritation and lacrimation he noted no particular immedi¬ 
ate symptoms. However, around 4:30 a. m. on the morn¬ 
ing of 5/27/49, he suffered a violent attack of vomiting 
followed by diarrhea, which lasted for two days. There 
was no hematemesis, and he did not believe there was any 
blood in any of his stools. Two days prior to admission 
his right arm felt numb, and he complained of ‘fullness* 
in his head. According to the wife informant, the 
patient was seen by a private physician the sec- 
47 ond day following the accidental explosion of the 
pump gun. It would appear that he was not seen 
again until the day of admission here, when his physician 
called this hospital 

“On admission his blood pressure was 120/68, pulse 88, 
respirations 18. He is described as somewhat lethargic 
with a slight icteric stomatitis. The liver was enlarged 
two fingers below the costal margin and described as 
tender. There was a systolic, Grade II murmur over the 
left percordium. The lungs were clear. - Neurologically 
there was no finding other than a diminished left ankle 
jerk. Routine blood count showed a w. b. c. of 4,600, 9 
gms. of hemoglobin, a hematocrit of 33 per cent, a platelet 
count of 115,940, and a sedimentation rate of 2 mm. The 
blood NPN was 48.3 mgm %, the blood urea 26.4 mgm %, 
blood sodium chloride 450 mgm %, and a CO* combining 
level of 48.7%. A specimen was sent to the toxicologic 
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laboratory of Walter Reed General Hospital, for arsenic 
thallium and zinc. The blood Kahn was negative. Admis¬ 
sion urinalysis showed a reddish apearing urine, 4-plus 
albumen, 15-25 w. b. c., 3-5 r. b. c. and many coarsely 
granular casts. On repeat, 6/2/49, the urine showed a 
3-plus albumen, 2-plus sugar, 1-3 w. b. c., 0-1 r. b. c., and 
many coarsely granular and finely granular casts. The 
cephalin flocculation was reported as 4-plus the icteric in¬ 
dex as 17 units, thymol turbidity 5 units. The van den 
Bergh, direct 3.22 mgm %, indirect 2.30 mgm %. 

c ‘The patent’s course in hospital was a rapidly 
48 terminal one. On 6/1/49 he apparently showed the 
first manifestations of a toxic delirious state. 
Neurological examination on that date showed a positive 
Oppenheim on the right but bilateral negative Babinski, 
no sensory changes and no nuchal rigidity. Because of 
his increasingly disturbed mental state, undersigned was 
called in consultation on the morning of 6/2/49. In view 
of the history, the generally disturbed state of the patent, 
and the clouded sensorium, it was undersigned’s impres¬ 
sion we were dealing with an arsenical encephalopathy. 
Transfer to the closed section of the Neuropsychiatric 
Service was accordingly recommended. Later that after¬ 
noon it was reported to undersigned by his then physician 
that he, the physician, had learned from the employer 
that the accident so-called had in reality been a suicidal 
attempt on the part of the patient. In view of this state¬ 
ment, undersigned interviewed at length the patient’s 
wife. She emphatically denied any marital or sexual dif¬ 
ficulties between her and the patient She stated to un¬ 
dersigned that patient had never to her knowledge been 
depressed, that he appreciated to the fullest the dangers 
of his job and as far as she knew used the accepted pre¬ 
cautions enjoined by such an occupation. In view of her 
denial, undersigned did not feel obligated to contact any 
other informant source and did not consider the patient 
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as having suffered from any other than indnstrial 
49 accident The patient was treated specifically with 
B. A. L., in the accepted doses. He was given 
snpportive therapy inclnding parenteral glucose feedings. 
“The patient expired on the evening of 6/2/49, at 8:15 

p. m. 

“Clinical Diagnosis: Arsenical encephalopathy — 

Treated. 

“Final Diagnoses: 1. Bronchopneumonia, bilateral. 
2. Poisoning, arsenical.” 

It is signed by the chief of the Neuropsychiatric 
Service and the Chief Medical Officer out there. 

• • • • 

51 Cross Examination 
BY ME. INGHAM: 

Q When you first saw Mr. Einwechter you stated you 
questioned him about eating and drinking. The symptoms 
apparently were those that could have been ptomaine 
poisoning; is that correct ? A That’s true. 

Q You also mentioned that he complained of some of 
the men having trouble with sprays that they were using 
in their work. Did he tell you what type of sprays? A 
No, he didn’t. He didn’t got into that In fact, he just 
mentioned that right toward the end when I was leaving. 
Q That was your first visit? A First visit 

52 He just happened to mention the fellows were 
having trouble down at work. 

Q Did he tell you whether or not he had had any 
.previous trouble? A That same trouble you mean? 

Q Yes. A No, he didn’t mention that I never re¬ 
ceived any history of a previous trouble. 

• • • • 

53 Q Now, on your visit of May 27th, did Mr. 
Einwechter specifically state what types of poisons 

he was using? A No, he didn’t As I say, he just 
happened to mention that men were having trouble, get¬ 
ting sick down there with the sprays they were using. 
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Q Did I understand you to say that was a spray 
for roaches? A He didn’t specify. I just knew him 
as a roach dlsinfecter. I don’t know how else to connect 
it up. He used to mention going out and killing roaches. 

■ * ’■ ' ; “r 

• • • • ■; 

• * • . - . * I * *1 t I 

54 Q Did he tell you how long he had been vomit¬ 
ing? A Started during the night, the night when 
I saw him. . . c . ‘ ^ 

Q Did he say when it first started? A Just during 
the night. That is the history I received. , ^ * , 

Q Did he say whether or not it was constant nausea 
that was causing vomiting? A Constant nausea' but 
wouldn’t be vomiting, have paroxysms of vomiting. i.i / .. 5 e 
Q Did he inform you how many times he had vomited 
prior to your visit? A No, he didn’t mention that. 

Q Did he inform you as to how many times he had 
to relieve himself because of the diarrhea, prior to your 
visit? A It was profuse, only history I received that 
I can remember. "? 

Q You stated that he vomited while you were there. 
A He did. He ran out to the bathroom. 

Q Did you have occasion to examine that? A Yes, 
just ordinary vomit He had emptied his stomach by that 
time. It was bile-tinged; nothing specific in it that I could 
see. ' ° /• - 


• • • • - u • 

55 Q Did you make any recommendation with re¬ 
spect to him having his stomach pumped? A I don’t 


recall. I don’t know. I may have. You go around making 


calls, you m a k e so. many of them, you know, you can’t 
just remember everything you tell people. I know this: 


That I always mention to patients—of course that has 
nothing to do with this case. I don’t know just what I 
told him about that. H k 

Q Do you recall whether or not you advised him to 
go to Gallinger Hospital? A I don’t remember. I 


could have, because if we talked about poisoning or any- 
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thing like that I would have mentioned that to him. I 
jnst can’t remember at the time. 

• • • • 

56 A He didn’t concentrate on nausea. He no 
doubt mentioned it, but he concentrated more or less 

on weakness. That is what he told me I remember so 
much, told me he had been weak. 

Q Did he give you a history of diarrhea during those 
intervening days? A I don’t remember any history of 
diarrhea. 

Q Now, you had prescribed a diet for him on your 
first visit What did you advise him to eat? A I ad¬ 
vised him to eat mostly tea, cheese, and toast, foods that 
didn’t have a laxative effect. 

Q Did you have any occasion to prescribe an antidote 
for poisoning on your first visit ? A No. 

Q As a result of his advising you that some of the 
men were having trouble with sprays, weren’t you con¬ 
cerned about the possibility of poisoning on that visit? 
A W r ell, we did think of it, and in all probability I did 
mention to him to go to the hospital, because if there was 
any possibility of that— 

Q Do you recall whether or not you examined his mouth 
on the first visit ? A I looked in it. 

Q What was the condition of his tongue at that 

57 time? A I don’t remember. 

Q Do you recall whether or not you examined 
his nostrils? A I do that routinely on every patient 
I see. 

Q Do you recall any unusual condition in his mouth 
or nostrils ? A I don’t recall anything. 

Q Did Mr. Einwechter on your first visit specifically 
mention any accident he might have had in connection 
with his work? A Not specifically, you see, because when 
I saw him he wasn’t feeling good, just vomiting, feeling 
weak. He didn’t feel much like talking he impressed me. 


31A 


Just mentioned the fellows down at work were having 
trouble, getting sick from the sprays. - . „ iv ; 1 

Q He didn’t advise you that he personally had had 
any incident using a spray? A 1 don’t recall that. .• 

• • • • v,-! 

. i. i .. ' -r w « p. i - 

58 Q Would it refresh your recollection if I told 
you that Mrs. Einwechter has testified that you 
recommended that Mr. Einwechter go to Gallinger Hos¬ 
pital to have his stomach pumped? A Well, I could 
have told him that. As I say, I just don’t have any recol¬ 
lection. If we talked very much about poisoning, I prob¬ 
ably did tell him that. 

Q What was your opinion as to his condition the first 
day? A He had acute gastroenteritis. ;r ;;.-v k / ws 

Q Caused by what? A Undetermined. We see so 
many people go out there—you don’t see much of arsenic 
poisoning. I’d say in the course of a year’s practice you 
see a lot of people with upset stomachs, vomiting, diahrhea, 
pains. They have so many different causes. ' 


Recross Examination 


- -r * * 7 l - 1 


; rH -t-r 


BY MB. INGHAM: 

63 Q You stated that his condition could have been 
induced by acute arsenical poisoning. 4 How many 
other causes, shall we say, produce the same result? A 
Well, any condition where you have a severe damage to 
the liver, but not the usual, just usual jaundice, usual 
type of jaundice a person gets. They get over those. It 
would have to be some severe infection. Take a person 
who has severe pneumonia— ^ 

Q Pneumonia is one other cause? A Primary pneu¬ 
monia could do it; severe infection in any part of the 
body, if it damaged the liver enough, it could do that 
Q And can you tell us any other causes of that condi¬ 
tion? A Sure, I can tell you a lot of them. ' : r 


\ 
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Q Will you tell us— A Pregnancy. 

Q We will rule that out in this case. A They are 
the main things. Acute atrophy, poison mainly, whether 
it is an infection or whether it is some kind of a metal 
poisoning. 

MR. INGHAM: Mr. Britton, may I use the death cer¬ 
tificate for just a moment? 

Q Doctor, would bronchopneumonia, bilateral, 

64 cause the same result in the man’s liver? A It 
could, yes, if it was severe enougn. 

• • • • 

BY MR. INGHAM: 

Q That certificate shows the primary cause of death 
was bronchopneumonia, bilateral; is that not correct? A 
That means usually a terminal bronchopneumonia. That 
is terminal, I am sure. 

MR. HANDWERK: And the antecedent cause? 

THE WITNESS: Poisoning, toxic agent undetermined, 
pending toxicological examination. I might mention when 
he came to my office there was no sign of pneumonia. 

THE DEPUTY COMMISSIONER: You will find, also, 
doctor, an entry on this death certificate, apparently it 
has been the last entry, made, because it has the date, 
June 28, 1949, “Arsenical poisoning.” Doctor, isn’t it 
a fact that a man who suffered poisoning from arsenic 
and went through a period of acute illness covering a 
period of four days to a week would very likely develop 
a terminal pneumonia of some kind just at the time of 
death? 

THE WITNESS: That is true. 

MR. HANDWERK: That is alL 

65 BY MR. INGHAM: 

Q One further question. Doctor, in your prac¬ 
tice since 1935 have you had occasion to treat any other 
arsenical poisoning cases? A Not an acute case. 

Q Would you classify Mr. Einwechter’s poisoning as 
acute or chronic? A With those symptoms I’d say acute. 
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• • • • 

Dr. John Marshall McCoy 

was called as a witness in behalf of the claimant and, hav¬ 
ing been first duly sworn by the Deputy Commissioner, 
was examined and testified as follows: 

BY THE DEPUTY COMMISSIONER: 

Q Your full name and address, please? A John Mar¬ 
shall McCoy, Apartment 822, 1320 Fort Myer Drive, 
Arlington, Virginia. t 

• • • • 

66 Direct Examination 
BY MR. HANDWERK: 

Q Doctor, are you practicing medicine in the District 
of Columbia? A I am right now full time staff at George 
Washington Hospital. I am licensed to practice medicine 
in the District 

Q Since when? A Since some three weeks ago. Prior 
to that time I was licensed by the Government to prac¬ 
tice medicine in Federal institutions. 

Q When was that? A I am sorry, I don’t know 
precisely. 

Q Give the approximate time. A I came to Mt Alto 
Hospital in July of 1948, and it was shortly after that 
that I received this— 

Q And when did you say you graduated in medicine? 
A I graduated in 1947. 

Q And where? A Duke University. 

Q And you had what kind of degree? A M. D.' . 
Q Now, you started your duty at Mt Alto, July, 1948? 
A July 1,1948. 

• • • • 

67 Q # • Did there come a time when you acting 

as such, there was brought to your attention and for 

your treatment a man by the name of John Einwechter? 
A Yes. 
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Q When was that, and where was it? A It was on 
the afternoon of May 26, 1949, and I don’t know exactly 
the hour of admission. I know that my note in the rec¬ 
ord was written at 6:30 after I had talked to the patient 
and examined the patiept 

THE DEPUTY COMMISSIONER: All right, Doctor, 
now give ns the history yon obtained from the patient— 

MR. HAN DWERK: Jnst a minute. 

THE DEPUTY COMMISSIONER: —and yonr find¬ 
ings. 


68 THE WITNESS: Perhaps the easiest way to 
do that is very briefly read my original note, dated 

5/31/49, 6:30 p. m. 

“Thirty year old white male exterminator nsed arsenic 
in trivalent dnst form on 5/26/49 and had dust blown 
into his face. Violent vomiting and diarrhea began at 
4:30 on 5/27/49. Patient is now constipated for two days. 
No melena; no hematemesis. For last three days vomited 
several times per day. For two days the right arm has 
felt nnmb, and the head has felt ‘fuU’.” 

I received no report of treatment, or specific treatment 
certainly from the patient 

“Patient on the day of admission, abont ten honrs prior 
to coming to Mt Alto, had voided a small, amount, esti¬ 
mated by him at two ounces, of dark urine; and he voided 
at 6:00 p. m., two and a half ounces. This urine 

69 showed a specific gravity of 1.020 dark amber color, 
albumen 3-plus. Microscopic showed 6-8 red blood 

cells; 2-4 white blood cells; 1-2 granular, and cellular casts 
per EPF. Physical examination at the time of admis¬ 
sion: blood pressure 120/68, pulse 88, respiration 18; well 
developed and nourished. Lethargic, slightly icteric, 
stomatitis, with a few ulcers; liver down two finger- 
breadths, tender. Heart, systolic murmur Grade " over 
the left precordium. Lungs dear. Left ankle jerk dimin¬ 
ished. Impression, arsenic poisoning acute, four days 
old.” 
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Examination by the Deputy Commissioner 

BY THE DEPUTY COMMISSIONED 
Q You mean by that that be bad been suffering the 
poisoning for about that period of timet A That was 
based on the history as received from the patient, that 
exposure had been four days prior to this time. 

• • • • 

70 Then on the morning of 6/2/49, as recorded here: 
“Encephalitis seems more prominent now. Patient 

was disoriented all night and kept the entire ward awake”— 
referring to other patients on the ward. “He was seen 
by Dr. Kauffmann and Dr. Thompson this morning. 
Transfer to Ward E, Neuropsychiatric Ward.” 

• • • • 

71 Q I see, and that covers the developments from 
the time of admission until the time he was trans¬ 
ferred from your ward! A Yes, I think to summarize, 
it was a gradual down-hill one, with more prominent men¬ 
tal symptoms coming out 

Q As time passed! A As time passed. 

Q Doctor, did you form an opinion as to the cause of 
death! A Yes, very definitely. 

Q Did you associate the death with the history you 
obtained! A Yes, I had no other occasion to do other¬ 
wise. There are a few incidental facts that were learned 
which were not recorded in the medical history. 

Q Are they of any interest! A I think one of them 
certainly is. 

Q Will you tell that! A. The patient described for^ 
me the manner in which he dispensed the poison, and he 
apparently had used a spoon. He told me he used a spoon 
in dusting powder about rat holes, and he also told 

72 me that he had spray guns that they used for other 
things, and so on. But specifically regarding this I 

instance, he stated that he had thrown some dust with a 
spoon toward a rat hole, which he could not reach, that a 




36 A 


puff of wind came along and blew the dust into his face. 

Q Would that sort of an incident cause the develop¬ 
ment of illness from poison such as you saw in him? A 
I am sorry, sir. I am not an expert on that. I cannot 
give a definite opinion as to how much dust a person could 
absorb from exposure in that manner. 

• • • • 

Q Doctor, did he tell you on that occasion that he had 
been at that place before to exterminate rats? A Yes, 
he did. 

THE DEPUTY COMMISSIONER: Speaking of the— 

THE WITNESS: To the same place where he was 
putting out poison this day where he had thrown the 
powder and the dust blew back in his face. He stated 
he had been to this particular place before. 

• • • • 

73 Q Did he say how long before? A No, he 
didn’t. 

Q And did he say what he used the first time there? 
A First time he had used thallium. I had the impres¬ 
sion he had attempted more than once—from his story, 
that he had attempted more than once to exterminate rats 
at this hole. 

' Q Did he say anything about using something other 
than thallium the second time? A I don’t know whether 
it was the second time, but on this specific occasion he 
did say he had used arsenic. 

• • • • 

75 Q From his history you concluded that he had 
arsenical poisoning; is that correct? A Yes. 

Q What treatment did you prescribe? A B. A. L, a 
factor developed during the war, used in treatment of 
heavy metal poisons. 

Q Is arsenic considered heavy metal poisoning? A 
Yes. 
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Q How effective is B. A. L. in treatment of arsenical 
poisoning! A There are many factors concerned. If it 
is given early—and by that I mean within six hours or 
within four hours—it may he quite effective in blocking 
the effect of the arsenic on the tissues. If it is given later 
than 24 hours, it has not too great an effect. 

Q How frequently were the B. A. L. treatments ad¬ 
ministered to Mr. Einwechter! A Every four hours. 

Q From the time of his admission until his death! 
A I can find that answer right here. The first injection 
was on the night of his admission. And going to the end 
of the question before the other, he received it at 6 .*00 
o’clock on the day of his death up until 6:00 p. m. of 
that day. 


76 Q Now, upon his admission did you obtain a 
history of nausea, vomiting, diarrhea! A Yes, I did. 

Q Did the patient tell you how long— A Told me 
it had started 4:30 on the morning of May 27th, 4:30 a. m. 


77 Q Did you have occasion to estimate the amount 
of arsenic this man might have had as a result of 

your history! A I believe I was asked by Mr. Hayes 
what I thought the dose might be, and I quoted to Mm 
that I expected that he had over 100 milligrams, which is 
given by texts of pharmacology as a toxic dose, and I es¬ 
timated that he probably had had 250 milligrams, or there- / 
abouts, of arsenous acid " " / 

Q How did you arrive at that estimate! A 

78 Purely from—in the first place, he showed signs of 
intoxication. 100 milligrams is an average toxic 

dose as given by Goodman, Gillman, pharmacology book. 
The second estimate was purely a matter of duration of 
his illness at that time, four days. It obviously had not 
been an overwhelming dose. It had been considerably 
more than 100. It was more or less a guess at about 
what I assumed he had had. 



kV 




o - 4 


38 A 


THE DEPUTY COMMISSIONER: And all based upon 
the assumption that this patient’s tolerance was average? 

THE WITNESS: I don’t know that any patient ever 
has a tolerance as far as arsenic is concerned. There is 
no evidence that repeated exposure to arsenic, that with 
repeated exposure a person develops a tolerance. 

BY MR. INGHAM: 

Q It is your opinion, Doctor, that the patient had 
acute or chronic arsenical poisoning? A I wrote down 
“acute”, in parenthesis I put “four days.” Four days 
duration is not the most acute form, and is certainly not 
chronic. From the record it says “acute,” but if it is 
less than four days it was not the most acute. It certainly 
was not the symptoms of chronic arsenic poisoning. 

• • • • 

80 THE DEPUTY COMMISSIONER: That would 
be June 1st? A On June 1st, and the note is 

made here on the lab slip that arsenic, thallium, and zinc— 
blood levels were sent to Walter Reed General Hospital. 
The reports here are those as of the time of postmortem 
examination. 

“Arsenic present in the urine: 1.2 milligrams per 100 
cc. In the liver tissue, 1.20 milligrams per 100 gm. In the 
kidneys, 0.6 milligrams per 100 gm. Hair and nails, 0.2 
milligrams per 100 gm. And blood, 0.5 milligrams per 100 
cc.” 

Q Doctor, would those figures indicate to you that this 
man had a substantial amount of arsenic in his system? 
A Yes. 

Q Are you able to tell us whether or not that amount 
could have been inhaled in the method described to you 
by the patient ? A No, I can’t 

• • • • 

81 THE WITNESS: Rough estimate, he had 250 
to 275 milligrams of arsenic, arsenous acid within 

his body seven days after exposure. That is very rough. 
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because concentration of the arsenic in the various organs 
differs, and I am not sure that is anything like correct. 
However, that amount of arsenic in pure form, or 98 per 
cent form, Tt would be very little more than a pinch; half 
a teaspoonful would be much more than that amount. 

# * * • 

83 Q Now, in taking arsenic orally, would a person 
normally develop ulcers of their mouth! A Taken 

by any route, you would develop ulcers of the mouth. 

Q "What do you mean by “any route”! A Injection, 
inhalation, by rectum, by mouth, absorption through the 
skin, as you wilL 

• • • • 

84 Q Does arsenic have a burning reaction to tis- 
tue, skin tissue! A Burning! I hardly know how 

to answer that 

Q It will cause inflammation of the skin area! A Yes. 
In small doses it causes an overgrowth of tissue, and 
larger doses may cause inflammation, ulceration on the 
wet skin, for example, arsenic in solution. It directly 
attacks any living cell 

Q Did Einwechter make any statement to you 
concerning the broken spray gun! A None whatsoever. 
I did not hear the word “spray gun” mentioned. You 
will find that I am quoted there as saying that. You may 
read my own handwriting. It isn’t there. That is sec¬ 
ondhand information. And I certainly do not remember 
the word “spray gun” being used. 

• • • • 

85 Q —“indicates that on the afternoon of 5/26/49, 
while exterminating a rat hole, the end of his pump 

gun broke, causing the substance used in the gun to back¬ 
fire into his face.” And that is a misstatement; is that 
correct! A As far as quoting me is concerned, yes. He 
perhaps got that information from Mrs. Einwechter re¬ 
garding a gun, I don’t know. Here is the record as far 
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as my own statement is concerned, if you want to see that. 

ME. HANDWERK: Could he have gotten it from Dr. 
Loftust 

THE WITNESS: Perhaps, I don’t know. I don’t know 
if he talked to Dr. Loftus. Frankly, I doubt if he did. 

• • • • 

90 MR. INGHAM: I would like to have included in 
the record portions of the autopsy findings at the 
Mt. Alto Hospital. 

THE DEPUTY COMMISSIONER: What is the length 
of the report on autopsy findings, the whole report f 
MR. INGHAM: The whole report is pretty lengthy, 
ten letter-size, single spaced pages. 

« • • • 

101 Under “Comment” in the autopsy findings: 
“Therapeutic measures included BAL in oil and 

intravenous fluids. The patient became confused on the 
night of admission and talked irrationally. He vomited a 
small amount of clear liquid and some diarrhea was noted 
by the nurse. Urine output could not be determined. On 
June 1, 1949 he complained only of a sore mouth, but was 
disoriented at times during the day. The liver was tender 
and palpable two fingerbreadths below the right costal 
margin; the calf muscles were tender; Gordon and Oppen- 
heimer tests were positive on the right. Babinski was 
negative bilaterally; no sensory changes or motor weak¬ 
ness were evident; left ankle jerk was diminished; eye 
grounds were normal. The lungs appeared dear; the 
heart sounds were unchanged. Pulse was 90, respirations 
22-28. Approximately 1200 cc of fluid were taken by mouth 
and 2000 cc given I. V. on the first hospital day. Output 
could not be determined but was estimated at 700- 

102 800 cc. On the night of June 1,1949 the patient was 
irrational, noisy, and threatened to jump out of the 

window. A special attendant was required and wrist and 
ankle restraints applied. Temperature was 102°, pulse 
132, and respirations 28. 
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‘‘On Jnne 2 ‘encephalitis’ was pronounced and the pa¬ 
tient was transferred to the N. P. ward. Physical exami¬ 
nation was as above, except that the pulse was 130 and 
respirations 30-60. Later in the day the patient appeared 
more toxic physically and mentally. On examination in 
the evening, pulse was 130, respirations 56, temperature 
101.4 and scattered inspiratory subcrepitant and crepitant 
rales as well as medium coarse basilar rales were heard 
in both lungs. The patient vomited 500-600 cc of coffee 
colored fluid and clots of similar color. He became in¬ 
creasingly cyanotic, then pulseless, and was pronounced 
dead at 8:15 p. m. 

• • • • 

103 Other significant findings included evidence of 
an acute toxic nephrosis in focal areas of the kidney 
sections; an acute splenitis; congestion and edema of 
stomach and small intestine.” 

ME. HAND WEEK: I would like to read the last para¬ 
graph of this autopsy report: 

“The history, clinical course, pathologic and toxicologic 
findings are consistent with a diagnosis of arsenic poison¬ 
ing, subacute. The values of arsenic obtained in the vari¬ 
ous organs and body fluids upon toxicologic examination 
are comparable with other cases of arsenic poisoning cited 
in the literature. The presence of a* significant amount of 
arsenic in the hair and nails is indicative also of chronic 
exposure. Arsenic poisoning is thus directly or indirectly 
the cause of death in this patient though the pulmonary 
edema and bronchopneumonia are probably the immediate 
cause of death.” 

• • • • 

Mary J. Emwechter 

resumed the stand and testified further as follows: 

• • • • 


109 
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110 Cross Examination 
BY MB. INGHAM: 

Q Mrs. Einwechter, when your husband was first taken 
ill, and you saw him on the early morning of May 27— 
A Yes. 

Q Did he tell you how long during that previous eve¬ 
ning he had been sick! A No. 

Q Did he say how long he had been sitting in the din¬ 
ing room before you came in? A No. 

Q Was he fully clothed at that time? A No. 

Q How was he dressed? A In his underwear. 

111 Q Do you know where his clothes were? A 
Well, they were in the bedroom. 

Q In your bedroom? A Bight. 

Q Now, between the time that you first saw him, which 
was approximately 6:30 in the morning, and the time 
that the doctor arrived, Dr. Loftus arrived, was your 
husband nauseated? A Yes, he was. 

• • • • 

Q Dr. Loftus testified that he didn’t recall whether 
or not he recommended having your husband go to Gal- 
linger Hospital. Are you quite sure he made that state¬ 
ment to you in your presence? A Yes; I heard him. I 
was in and out, and I heard it 
Q He recommended that your husband go to Gallinger 
to have his stomach pumped out? 

• • • • 

113 Q Did your husband ever tell you what type of 
sprays he used in his work? A What type of 

114 sprays? 

Q Yes. A No. 

Q Did he ever mention to you by name the poisons 
used in connection with his work? 
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117 Q - At any time during the previous year did he 
appear to be in a depressed frame of mind! A 
Not that I recall. 

Q Had your husband been hospitalized within a year 
prior to this particular accident! 

MR. HAND WEEK: I object to that as being irre¬ 
levant and immaterial. 

THE DEPUTY COMMISSIONER: What is the ob¬ 
ject, Mr. Ingham! 

MR. INGHAM: The object is to show the purpose 
here is to obtain the complete medical record of this 
employee, and I believe it is essential we go back. 

THE DEPUTY COMMISSIONER: Well, you have 
already asked her if he had been depressed or sick, and 
she has already answered the questions in the negative. 

This is cross-examination. I like to allow you every 
latitude, but I like to see us get along with this hearing. 
BY MR. INGHAM: 

Q I will put it this way: 

Prior to this incident, had your husband ever attempted 
to take his life! A To my knowledge, no. 


119 MR. INGHAM: My contention is that it is not 
an accidental death, that as the result of medical 
evidence presented here today and the medical evidence 
that will be offered on behalf of the employer we intend 
to show that it could not have been an accident 

• • • • . 

Q Was your husband confined to Gallinger Hospital 
in May of 1948! A Yes. 

Q Do you know why he was in Gallinger Hospital! A 
I know very few details of that 

Q Were you at a hearing at Gallinger Hospital when 
your husband was released into your custody! A Yes. 

MR. BLANDWERK: I take it your Honor overruled 
my objection! 
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120 THE DEPUTY COMMISSIONER: Yes; I note 
your objection. 

MR. HANDWERK: That it is immaterial? 

THE DEPUTY COMMISSIONER: I may role one 
way or another on it later. 

BY MR. INGHAM: 

Q What did the doctors advise yon at that time about 
taking him from Gallinger Hospital? A I really don’t 
remember. I don’t believe I talked to any doctors. 

Q Is it not a fact that your husband was released from 
Gallinger Hospital against the recommendation of the 
physicians there? 

THE DEPUTY COMMISSIONER: If you know. 

THE WITNESS: I would not know. I don’t know. 
BY MR. INGHAM: 

i Q Do you know why your husband was admitted? A 
No. 

Q You had no discussion with any of the physicians 
or your husband as to why he was admitted to Gallinger 
Hospital? A I talked to no physician. 

Q Did you talk to your husband? A Well, I talked 
to my husband a little'bit but he didn’t know anything— 
why he was there, or anything; so we did not discuss it 
any further. 

Q How long was your husband in Gallinger Hos- 

121 pital at that time? A Several days; how many, I 
don’t know. 

Q When did you first know that he was in Gallinger? 
A Well, the exact date of that I don’t remember, either. 

Q Who informed you that your husband was in Gal¬ 
linger? A A police officer. 

Q From No. 11 Precinct? A I imagine so. 

Q When that officer came to your home and advised 
you that your husband was in Gallinger Hospital, did he 
say why? A Frankly, I don’t remember. 

Q Is it possible that that officer could have told you 
why your husband was admitted? A He may have— 
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Q When your husband was released from Gallinger 
Hospital, did you have occasion to talk to any of the 
officials there! A No. 

Q You had to go to the hospital to obtain his 
122 release, did you not! A Yes. 

Q And what section of the hospital was he in! 

THE DEPUTY COMMISSIONER: If you know. 

THE WITNESS: Well, frankly, it was never told to 
me. I wouldn’t know. 


• • • • 

Q What section did you go to! A I don’t know. I 
know way in the back or front. I couldn’t tell you which 
direction. I didn’t even know my way around over there. 

Q And you talked to no one when you went there! 
A No. 

Q Was your husband waiting for you! A I suppose 
he was. I don’t exactly remember. 

Q Do you recall where you met your husband that 
day! 

MR. HANDWERK: She has already answered she 
couldn’t remember. 

BY MR. INGHAM: 

Q You never had occasion to inquire as to why your 
husband was in Gallinger! Is that correct! A That is 
right 

Q Never! A Never. 

Q Now, shortly before your husband’s last illness, did 
he have any discussion with you as to his financial 
123 problems! A No. 

Q Do you know whether or not he was concerned 
about his finances at that time! A Well, I thi-nk be is 
just like I am. We are interested in our home. We did 
not have any trouble as far as finances were concerned. 
There was nothing too much to discuss. 
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Q Did yon know whether or not he was indebted to 
his employer? A Yes, I did. 

Q Do yon know how mnch he owed his employer? A 
Well, no, I don’t know the exact amount. 

Q How did yon determine that he owed his employer 
some money? A Well, whenever he was going to get it, 
he always consulted me. 

THE DEPUTY COMMISSIONER: Yon mean when¬ 
ever your husband was going to ask his employer for a 
loan he would tell yon in advance? 

THE WITNESS: Yes, sir, it was mostly for ns, any¬ 
way. 

BY MR. INGHAM: 

Q Do yon know whether or not your husband, in the 
course of his employment collected from various accounts 
for his employer? A Yes, I have heard him talk about 
that. 

124 MR. HANDWERK: Your Honor has just ruled 
you are not a collection agency. 

MR. INGHAM: That was on the tender of the money, 
is my recollection. 

MR. HANDWERK: That is exactly what you are talk¬ 
ing about here. 

BY MR. INGHAM: 


Q Did your husband turn over to you, prior to his 
death, any money belonging to the company? A Yes. 
Q How much did he turn over to you? A 
THE DEPUTY COMMISSIONER: One moment 


Let’s go off the record. 
(Discussion off the record.) 


THE DEPUTY CO] 


iW<l 


[SSIONER: 


For the record; 


make your statement for the record. 

MR. INGHAM: I am not too concerned about the 
amount but I would like to know from the witness when 
her husband first advised her that he had collected 
amounts for the company that had not been turned in. 

THE WITNESS: Well, he laid it on our dresser; I 
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don’t remember whether it was Saturday afternoon or 
Sunday. He said that it was Mr. Hayes’ money. 

THE DEPUTY COMMISSIONER: Was that after 
he became ill? 

THE WITNESS: Yes, sir. 

125 THE DEPUTY COMMISSIONER: And was 
it at that time he put the money on your dresser 
and told you that that was his employer’s money? 

THE WITNESS: Yes, sir. 


129 Benjamin Joseph Hayes 

was called as a witness in behalf of the respond¬ 
ents and, having been first duly sworn by the Deputy 
Commissioner, was examined and testified as follows: 

Examination by the Deputy Commissioner 

• • • • 

130 Direct Examination 
BY MR. INGHAM: 

Q Mr. Hayes, what is your occupation? A Manager. 

Q Of what? A Of the Action Pest Control Service. 

Q And how long have you been manager of the Action 
Pest Control Service? A Since January 1, 1947. 

Q Prior to that, did you have any experience in the 
exterminating field? A Yes, sir. 

Q How long had you been— 

THE DEPUTY COMMISSIONER: Is that impor¬ 
tant? 

MR. INGHAM: I think it is; yes, sir. To show the 
precautions that he exercised and the usual routine of 
the business. 

THE DEPUTY COMMISSIONER: Are the precau¬ 
tions a matter of importance in this hearing? 
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131 


MR. INGHAM: Yes, they will be. 

THE DEPUTY COMMISSIONER: All right; 


go ahead. 

BY MR. INGHAM: 

Q How long have you been in the exterminating field? 
A Prior to becoming manager of the Action? 

Q Prior to becoming manager. A From 1936 to 1947. 


• • • • 


Q Mr. Hayes, when was Mr. Einwechter first employed 
by your organization? A In June, 1948. It may have 
been the latter part of May. I have the record here if 
I may be permitted to look at it. 

THE DEPUTY COMMISSIONER: Is that important? 
BY MR. INGHAM: 

Q He was employed by Action? A Action, at that 
time. 

Q Prior to that had he been employed by exterminat¬ 
ing— A Yes. 

Q And the name of it? A The American Disinfec¬ 
tant Company. 

132 Q Do you know how long he worked for that 
company? A Possibly—I think it may have been 
about two months. 

Q When Einwechter was employed by you was he 
given a course of instructions of any kind in handling of 
insecticides? A Yes, sir. 

Q Do you know who gave him that course? A I my¬ 
self, personally, as well as the other qualified men, em¬ 
ployees. 

Q In his course would he be instructed as to the man¬ 
ner in which he should handle poisons and insecticides of 
various kinds? A He was. 

Q Did you give Mr. Einwechter any specific instruc¬ 
tions with respect to the handling of arsenic poisoning? 
A I have told John a number of times, as well as the 
other men, never to use it 
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THE DEPUTY COMMISSIONER: When yon say 
“John” yon mean Mr. Einwechter? 

THE WITNESS: Yes, sir. 

BY MR. INGHAM: 

Q Do yon recall how often yon might have given Mr. 
Einwechter those instructions? A I would say 
133 possibly—there was never a week would go by with¬ 
out me telling, chewing the boys out, giving them a 
little pep talk about the safety in applying and proper 
application of these various poison chemicals that we used. 

He was informed constantly; I would say just weekly. 

Q Now, do you ever maintain arsenic in your place of 
employ? A I do. 

Q And how was that kept? A It is in a sort of a 
dental cabinet that I have, that the dentist keeps medicine 
in, and tools. I have that in my laboratory. It has three 
sort-of cupboard affairs with a glass door. We keep that 
under the glass closed door. 

Q In your business how to you use arsenic? A We 
very seldom ever use it I have used it— 

Q Excuse me; continue. A I have used it one time 
myself in all of my pest control work. 

Q To your knowledge, do you know whether or not 
Mr. Einwechter had occasion to use arsenic in his wort:? 
A Not to my knowledge. 

• • • • 

135 And I had told John and the other men never to 
take that stuff out, because it would evaporate or 
deteriorate with age such as our other chemicals do. 

• • • • 

Q How long was Mr. Einwechter employed by you be¬ 
fore he undertook to work jobs on his own? A In which 
respect, Mr. Ingham? 

Q As far as fumigating and use of poisons is con¬ 
cerned. A You mean rodenticides; such as zinc? 

• • • • 
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Q In any of your course of instruction did you apply 
insecticide, by use of a spoon? A No, sir. 

Q Have you examined the records or the work 

136 cards of Mr. Einwechter? A I have. 

Q Do you have those cards with you? A I do. 
Q What period do you have? A For the entire month 
of May and the entire month of April. 

Q Of 1949? A 1949. 

Q "Will you examine those, or have you examined them 
recently? A I have. 

Q In any of those work cards do you find where he 
used arsenic poisoning? A No, sir. 

Q I refer you to the work card on April 26,1949. Will 
you obtain that? A May. 

Q May 26, 1949. Do you have that card with you? 
A Yes, sir. I have the entire list for the day May 26, 
1949. 

Q Now, on any of those jobs, was arsenic used? A 
No, sir. 

Q Now, what job was Mr. Einwechter supposed 

137 to have used arsenic? A The Wheel Bar Inn at 

Cottage City, Maryland. \ 

Q Do you have the card on that job? A I do. 

Q Was this customer a regular job that Mr. Einwech¬ 
ter serviced? A Yes, sir. 

Q And there are two notations on the card: One, 
5-12-49; and another, 5-26-49. The pest control operator 
has placed initials alongside of those two dates. 

MB. HAND WERE: I object to that How do you 
know that? 

MR. INGHAM: Just a moment; I am going to ask. 
BY MB. INGHAM: 


Q Can you tell us whether or not those are the initials 
of Mr. Einwechter? A That is his initials, J. S. E. 


THE DEPUTY CO: 




CSSIONEB: 


Is that m his 


handwriting? 
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THE WITNESS: Yes, sir. They match right on down, 
if there is any doubt, for the past year. 

BY MB. INGHAM: 

Q On the back of this card there is some handwriting, 
indicating the time in and the time out on each of his two 
visits, and also the materials used on each of his two 
visits to this customer! A Yes, sir. 

Q Will you tell us whether or not those are in 

138 the handwriting of Mr. Einwechter? A Yes, sir. 

Q What does the card show Mr. Einwechter used 
on that particular job! A In May 26 f 

Q Yes. A He arrived at the building 5:5, and left 
5:30. 

THE DEPUTY COMMISSIONED: What building! 

THE WITNESS: The place in mind, the Wheel Bar 
Inn, at 3817 Bladensburg Boad, Cottage City; arrived 
5:05, left 5:30, used one-half pint of material, insecticide 
and other materials he has listed, as zinc, which means zinc 
phosphide. 

The treatment: treatment as above; also kitchen for 
rats. 

I will read from the previous treatment: “Treated and 
inspected kitchen, basement, rest, bar, rest, area; also sink 
holes in yard.” 

BY MB. INGHAM: 

Q After Mr. Einwechter was taken ill, did you have 
occasion to examine the premises where this restaurant is 
located! A Yes, sir. 

Q Did you from your examination find any evidence of 
arsenic having been used! A No, sir. 

Q What insecticides or poisons did you find on 

139 those premises! A Zinc phosphide, which is a 
grayish-black powder, very easily distinguishable. 

Q The arsenic is what color! A White. 

Q From your experience are you readily able to dis¬ 
tinguish between arsenic and zinc! A By sight, yes, sir; 
by odor. 
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Q Now, in examining all of his work cards during the 
period of April and May of 1949, did yon find any evi¬ 
dence of Mr. Einwechter using arsenic? A No, sir. 

Q During the period of Mr. Einwechter’s employment, 
did he have access to the laboratory? A Yes, sir. 

Q And did he have access to the arsenic in the labora¬ 
tory? A Yes, sir, being a trusted man. 

• • • • 

140 Q Now, do you recall any occasion before Mr. 
Einwechter’s illness where he violated the rule of 

the company in handling of poisons? A Yes, sir. 

Q Will you tell us when and how that took place? A 
I don’t remember the exact date. We could find it. But 
I believe it was about one month before the illness here. 
John had arrived into the office rather early one afternoon, 
and I had a friend of mine from the country who had 
come down with me to visit a doctor. And he was 

141 waiting in my office to have me drive him home, as 
well as Mr. Hall, my supervisor, and my secretary, 

Mrs. Washington. 

I had been pressing the men about not carrying perfume 
crystals in the service kit with the poison mouse seed, 
because the perfumed crystals would contaminate the 
mouse seed and mouse would not eat the flavored seed. 

So I said, “John, let me see your kit See if you are 
carrying any perfume crystals.” He says, “No, sir, I 
don’t carry perfume crystals in my kit, Mr. Hayes.” 

I said, “Let me see.” Bight in the center of the floor 
I opened it up. I happened to look down. I saw, I think, 
a Lord Calvert Whiskey bottle, pint size, had a label on 
it, and cap labeled “Lord Calvert Whiskey.” 

'■ I saw it had about a half full of fluid. I said, “Is that 
water to wash your hands. He said, “That is thallium.” 

He turned red. Of course, I can’t tell you what I told 
him. 

THE DEPUTY COMMISSIONER: What is this chem¬ 
ical? 
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THE WITNESS: Thallium sulphate. I wouldn’t like 
to repeat the words I used. ! 

THE DEPUTY COMMISSIONER: Is that a danger- 
ons substance? 

THE WITNESS: Yes, sir. It is a liquid; white, odor¬ 
less, tasteless liquid. • . . „ v 

And especially I was more aggravated after all these 
precautions and safety talks, reading from bulletins 

142 issued by the Wildlife people as to the dangers of 
putting toxic materials in unlabeled bottles with so 

many accidents happening all over the country. So I 
cussed him out good and proper, and he took it back and 
poured it back into the bottle. 

I talked to him about twenty minutes in the laboratory. 
THE DEPUTY COMMISSIONER: You mean he took 
the whiskey bottle with this substance in it, and poured it 
back into lie storage bottle in the laboratory? 

THE WITNESS: Yes, sir. I made him do it, and of 
course I gave him warnings never to do that, and so 
forth, never to take anything like that, unless it was au¬ 
thorized. 

• • • • 

BY MR. INGHAM: 

Q Now, had you, previous to this, given specific in¬ 
structions about taking thallium out in its natural form? 
A Yes, sir. •' 

Q What were those instructions? A It should never, 
under any circumstances, be taken out, any chemical, 

143 except the chemicals that I authorized him to use 
in his service kit 

Q And had you given similar specific instructions about 
taking arsenic from the premises? A Yes, sir. 

Q What were those instuctions? A Never, never use 
it in any form except when I prepare it, and only use it 
when I give it to him to take on the job, if the time ever 
would arise. 




Q And did Mr. Einwechter at any time come to yon 
with a reqnest to use arsenic in bait for any of his jobs? 
A No, sir. 

Q To your knowledge, did Mr. Einwechter ever pre¬ 
pare bait nsing arsenic? A No, sir. 

Q Yon had specific instructions concerning removal 
of arsenic from the laboratory; is that correct? A As 
well as any poison, unless it would be authorized. 

• • • • 

144 Q Did you have occasion to talk to Mr. Ein¬ 
wechter concerning financial problems shortly be¬ 
fore his death? A Yes, sir. John came to me and he 
said, “Mr. Hayes, could I see you a moment?’* 

So we went back to the laboratory, and said, “What is 
it, Johnny?” He said, “I have to have some money.” I 
said, “How much do you need, John?” He said, $40.00.” 
And I said, “Great God, John, that is an awful lot 

145 of money.” I said, “You know I made a policy 
- here never to let an employee have more than his 

weekly or monthly earings, whichever way he is paid, so 
in case he was discharged or quit, we would not be out 
anything trying to collect it.” 

So he said, “I need $40 bad.” And I said, “John, I 
am sorry, but you owe”—I think it was $40-some then. 
I have a record of it 

And I said, “I hate to refuse you, John, but we have 
rules and regulations here, and so forth, that we have to 
live up to.” So I said, “I will tell you what I will do. 
Could you get by on $15, John?” He said, “That will 
help me out” 

I went in and told the secretary to write him a check 
for $15. 

Q Can you place this with respect to May 26th? How 
far in advance of May 26th was it? A May I look at the 
pay sheet? 

THE DEPUTY COMMISSIONER: Yes, if your rec¬ 
ords will show any such transactions. 


THE WITNESS: It is quite lengthy. 

MB. HAND WEEK: He just asked for the date. 
THE WITNESS: May 20, 1949, personal loan, $15, 

making a total of $55. -V 

• • * * 

146 THE WITNESS: Mr. Einwechter and the Ac¬ 
tion Pest Control Service. 

BY MB. INGHAM: 

Q This was a loan from the company to the employee? 
A Yes; on the company’s books; nothing out of my 
pocket, that is. '• “ 

Q In that conversation with Mr. Einwechter, did he 
appear to be disturbed about his financial condition? A 
Yes, sir. He made the remark to my secretary, said, Mrs.— 
MB. HAND WEEK: I object to what he told his secre¬ 
tary. Is she here to testify? 

THE DEPUTY COMMISSIONEB: Did you hear the 
remark? ' 

THE WITNESS: No, sir, not directly from John. 
THE DEPUTY COMMISSIONEB: All right Go 
ahead. ’ 

BY MB. INGH A M: 

- : • p l. m .*■ 

Q Did he make any direct statement to you concerning 
his financial condition? A Other than he needed money 
badly. .7 / 

Q Now, subsequent to May 26, did it come to your at¬ 
tention, Mr. Hayes, that Mr. Einwechter had money other 
than the $55 belonging to the company ? 4 . 

. THE DEPUTY COMMISSIONEB:- Did you say sub¬ 
sequent? 

MB. INGHAM: Following. 

THE WITNESS: Would you explain that again? 

147 (Becord read.) 

THE WITNESS: That is before the 26th? - • 
BY MB. INGHAM: 

Q No, afterwards. A Yes, sir. % . . - - 

Q And will you explain how it came to your knowl- 
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edge? A We re-billed some of our customers. They 
called me up and asked me what we were trying to do, 
collect twice? I asked them what they meant They said 
they had already paid the service men. 

So upon investigation we found that they had receipted 
bills, with his signature on, “John Einwechter,” and he 
had taken the money, which he had always been doing, but 
he never turned that money into the office. 

THE DEPUTY COMMISSIONER: What was the date 


on these receipts? 

THE WITNESS: During the month of May, various 
times. I could tell if I could see these slips. 

• • • • 


153 Q Mr. Hayes, you saw the box, the green box 
that was on the table here this morning. Is that a 

box you use in your work? A Yes, sir, at times. 

Q And is that box used in the form that it was here, 
or is it some other form— A We would never use it in 
the manner it was presented. We have specific in- 

154 structions: “Always place a padlock on the”—that 
is why we have it built in the first place and have 

it out In other words, if we are treating a home or a 
farm we want to keep children from reaching down and 
picking up poison, or a cat or dog, pick up the poison; we 
place the poison in the box so only the rat can go in. 

By having the padlock on, the children cannot open the 
box and reach in. 

Q Was that box in Mr. Einwechter’s car the day you 
went there with Mrs. Einwechter ? A Yes, sir, there on 
the floor. 

Q The day you went on his car did you remove any 
insecticide or poison? A Yes, sir. 

Q What did you remove? A I removed three insec¬ 
ticide sprayers, and his kif containing his chemicals, his 
poison chemicals, such as mouse seed, and so forth. 

And his gun or applicator was lying, as you opened the 
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door, right in back of the seat. It was sort of a con¬ 
vertible sport, it was a two-seater. I don’t know what 
yon call it, roadster. 

And the zinc phosphide gun was lying right on the door, 
which I immediately put into the kit, and sitting np in 
back over the seat was a can of mouse seed, and also a 
can of zinc phosphide, along with some rat traps, 
155 little piece of tin, a big blaster, which is a long 
cardboard tube thing you can use on vegetation, 
flowers. 

Q Did you find any arsenic in his cart A No, sir, I 
searched high and low to see if he had it 
Q Did you find any arsenic in his kit? A No, sir. 
Q Did you find any evidence of arsenic or the remains 
of arsenic? A No, sir. 

• • • • 

Cross Examination 

• • # • 

160 THE WITNESS: We just had thallium sul¬ 
phate, zinc phosphide; of course, I used the arsenic 

one time. 

BY MR. HANDWERK: 

Q And some times you used arsenic? A The one 
time I used it 

Q I am not asking when you used it yourself. A 

That is the only time, as far as I know. 

• • • • 

161 Q Now, on this particular job, I believe he had 
been there twice; is that right, at the Wheel Bar 

Inn? Where was that did you say? A Cottage City. 

Q He had been there twice to exterminate rats? A 
Yes; that is for the month of May. 

Q He was there the first time on May 12th? A May 
12th. 

Q Do you have the card for May 12th? A Yes. 
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Q Does that card show both dates! A Yes, sir. 

162 . Q I haven’t seen it yet. A On the back, yon 
will see them listed, 1, 2, 3. The men are in¬ 
structed to fill this ont completely. 

Q Yon want to explain this! Go ahead if yon want 
to explain it. A For instance, if they nse any chemical 
at all, we have here, “Describe area treated. Condition 
found before treating, and results.*’ 

On the back we have “insecticide used, insect powder, 
crystals, other chemicals.” 

• • • • 

163 Q Just a minute. We are talking about the 
card. We are not arguing the case. Can you read: 

is this supposed to be Einwechter’s writing! A Yes. 
sir. 

Q Can you read his writing! A Yes. 

Q Would you read that for the record! A Which 
one! 

Q This one. A “Treated and inspected kitchen, rest 
bar, rest area; also sink holes in yard. ’ ’ 

THE DEPUTY COMMISSIONED: That is the card 
covering the work he did on May 26! 

THE WITNESS: The supposed poisoning took place 
there. / 

BY MB. BAND WEEK: 

Q I would like to ask about that; this is under the 
figure 2. Would what you have read be what he did on 
the 12th or 26th! A No, this represents 1. This rep¬ 
resents 2. This represents L This represents 2. This, 
one, this 2. 

The first wriitng is May 12. The last is last visit, 
which was May 26th. 

Q In other words, what you just read was May 12th! 
A That is right. 

Q And then on May 26th he wrote— A “Treated 
as above; also kitchen for rats.” 
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164 He ‘‘treated as above”. He used zinc; no men¬ 
tion of arsenic at alL j 

Q We know what the card says. iv 

Then looking at this side of the card, “Time, in, 
2:30. ,, A “Out, 2:55.” 

Q Would that mean that was on May 12th! A Yes, 
sir, that is the first time, the first treatment. 

Q He worked on that job 25 minutes on May 12th;. 
is that right! A Yes; that is right 

Q Then on May 26, in, 5.-05, and out, 5:30. A That 
is right. 

Q He was there 25 minutes on that day! A That 
is right Material used, zinc both times. -Jj 

• • • • 

167 THE DEPUTY COMMISSIONER: Repeat 
what he said to you. 

THE WITNESS: I asked him, greeted him; asked 
him how he felt He told me, “Not so good.” I said, 
“What in the world happened, Johnny!” 

He said, ‘ * Stupid mistake I made. ” 

I said, “What, Johnny!” He was coughing; had little 
coughing seizures. I tried not to disturb him too much. 

Finally he said, “Wheel Bar Inn.” 

I said, “What happened!” He said, “I used a little 
arsenic with a teaspoon, throwing it into a hole in the 
floor. Some of the dust flew back into my face. A gust 
of wind blew it back.” 

BY MR. HAND WERE: 

Q Did he tell you when he had used that; first or 
second visit! A On that supposedly Thursday, May 26. 

Q And do you know what your records show, what 
time of the day of the 26th he was out there! 

168 A I just showed you. 

THE DEPUTY COMMISSIONER: Somewhere 
around five o’clock. 
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MR . HAND WEEK: I am sorry; we have that in al¬ 
ready. 

BY MR. HAND WEEK: 

Q Now, I believe you said later on you went out 
there! A Yes. 

Q And when did you go out there! A Next day. 

THE DEPUTY COMMISSIONER: That would be 
June 1st! 

THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: That would be 
the day following the day he entered the hospital! 

THE WITNESS: That is right; Monday was a holi¬ 
day. Tuesday he was admitted to the hospital Tues¬ 
day night I saw him, and Wednesday I went out 

THE DEPUTY COMMISSIONER: June 1, 1949. 
BY MR. HAND WERE: 

Q What time of day did you get out there! A I 
believe in the morning; I am not quite certain of the 
exact time. I may have it listed in my diary I kept of 
it, if I may look. 

THE DEPUTY COMMISSIONER: Yes. 

THE WITNESS: I saw John at 8:15. He said he— 
BY MR. HAND WEEK: 

169 Q 8:15! When! What day! A Wednesday, 
June 1. 

Q At 8:15 in the evening! A No. Wait; I am read¬ 
ing. That was on Tuesday. 

Q Just refer to your records if you do not recall. A 
I inspected the Wheel Bar premises thoroughly but could 
not find any trace of arsenic about, although I found 
traces of zinc. I don ’t have any time for that 

Q But it was June 1! A Yes, sir, June 1st 

Q And there was evidence he had been treating or 
fumigating the place, whatever he was doing, the 26th! 
A Yes, sir. 

Q And you saw the place where he treated it, gave 
the treatments, did you! A Yes, any hole I could find 


I looked for insert of white powder, which would be, 
according to him, the arsenic that he threw into the hole. 

Q There was more than one hole ont there you in¬ 
spected? A- Yes. 

Q And did you talk to anybody out there at the inn? 
A I didn’t tell anybody what I was looking for. I told 
them I understood they were having a little rat trouble; 
wanted to inspect, see if the man had been doing a good 
job. 

Q And Mr. Einwechter was by himself that 
170 day on these jobs? A Yes, sir. 

Q Now, I believe you testified that Mr. Ein¬ 
wechter went to sixteen different places on May 26th? 
A I think it was 18. 

Q Or eighteen different places. You have all the 
cards here? A Yes, sir. 

Q And can you thumb through those cards and tell 
us whether they were in one area of the city or the other? 
A You can see for yourself, sir. They are mostly in 
that area. 

Q And what area were they in? A His work list 
for that day—some days we jump all across the town,— 

Q Are these the 18 cards? A These are that day 
along with that card. 

THE DEPUTY COMMISSIONER: I think the wit¬ 
ness has testified that this work was done systematically, 
had regular routes laid out for day-to-day work. 


180 MR. INGHAM: Mr. Britton, you see, I have 
the records from the Number 11 Precinct and also 

some for Gallinger Hospital with the record of Mr. Ein¬ 
wechter’s admittance there. I don’t know whether you 
care to take them out of order or continue in the regular 
course. Neither one should take very long. 

THE DEPUTY COMMISSIONER: Are you 

181 anxious to get that evidence in the record so you 
can release the records? 
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ME, INGHAM: I imagine both of them will have to 
take the records back with them, and it would be more 
a matter of convenience to the officer and the party from 
Gallinger. 

THE DEPUTY COMMISSIONEE: Yon explained 
yonr object in bringing in certain testimony, I. believe. 
Will yon explain again, Mr. Inghamt 

ME. INGHAM: These records will show that on March 
31, 1948 Mr. Einwechter attempted to commit snidde by 
carbon monoxide poisoning. He was taken to Gal- 
182 linger Hospital by members of Nnmber 11 Precinct 
He was treated at Gallinger Hospital from March 
31, 1948 until April 8, 1948, at which time they had a 
hearing at Gallinger Hospital. He was released in the 
custody of his wife over the objection of the attending 
physician at Gallinger Hospital. 

I believe it is very material in this hearing to show 
that the decedent had suicidal tendencies. 

• • • • 

184 THE DEPUTY COMMISSIONEE: All right, 
Mr. Handwerk, yonr objections to these records 
are noted. 

These records do show that the incident in question 
occurred March 31, 1948, and in the record of Gallinger 
Hospital there is a notation by some hospital employee, 
probably a history clerk, to the effect that the patient 
had been drinking; that he was worried over fmandal 
problems; and he was suspected of having attempted to 
take his life, by putting a hose into his car and inhaling 
carbon monoxide. 

V That is information from the hospital record. That 
/ matter was considered in the District Court of the United 
States for the District of Columbia on the 8th of April, 
1948. The charge on which the deceased was brought 
before the court was mental observation. The court 
found him of sound mind. 
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MR INGHAM: There is an additional purpose in 
having these records admitted.; Mrs. Einwechter, in her 
direct testimony and cross examination denied having 
been notified by the Police Bepartment that her husband 
was in Gallinger Hospital and^- r , ' 

THE DEPUTY COMMISSIONED: Mr. Ing- 
185 ham, yon are engaging in argument there. The 
record will speak for itself. i 

MR INGHAM: That is the additional purpose. ■•/?£ 
THE DEPUTY COMMISSIONER: All right Is 
there anything else in these records that yon are. inter-* 
ested inf ***■»• $*. •- 

MR. INGHAM: Yes, the fact that the record of the 
Metropolitan Police Department shows that Officer Gar¬ 
ner of Number 11 Precinct notified Mrs. Einwechter at 
8:30 a. m. on March 31, 1948 that her husband had been 
committed to Gallinger Hospital for attempted suicide. 

• • • ~ 

MR. INGHAM: May the record show that the period 
of treatment at Gallinger Hospital covered the period of 
March 31, 1948 through April 8, 1948? 
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THE DEPUTY COMMISSIONER: Yes. v vj” 

MR. INGHAM: And there was a hearing for his dis- 

•• ■ • ; . r - • • ••; n. ■ ■ 
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charge from the hospital. 
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Q And that he was enthusiastic about the work. 
A Yes, sir. 2 


f 
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Q Had anybody called your company in refer¬ 
ence to any money that he owed? ;A Not at that 


‘ , s. * > . -1 V 


time—you mean a customer of mine? 

Q No, no. 1 Did any of his, were there any—if he had 
any creditors— A Several times. 

Q —that called up about any bills he owed? A 
eral people called. I just figured that they were from 
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he had a whisky bottle about half full of thallium 

194 in his case one afternoon, and Mr. Hayes asked 
him to open his case, and he opened it. 

Q And what happened? A Well, Mr. Hayes, I guess 
you would say, was provoked or give him instructions to 
take it out and to never do that again. Previous instruc¬ 
tions was he wasn’t to take any out 

Q Did you have any occasion to talk to Mr. Ein- 
wechter concerning his finances before he died? A 
Within a month to six weeks several times he wanted to 
borrow some money, and one Sunday afternoon—I’d say 
about two or three weeks before his death—he came over 
to the house and wanted to borrow $10.00 to pay a milk 
bill. I didn’t have the money myself, but I did lend him 
$3.00. 

Q That was how long before his death? A It was 
within a period of about three weeks. I wouldn’t know 
the exact date. 

Q During those conversations with him, did you have 
occasion to observe his mental condition, or was he dis¬ 
turbed in any manner? A Well, he seemed depressed 
because he couldn’t get the money for that milk bill or 
for some purpose. He seemed to be a little depressed. 

Q Did he appear to be unusually depressed? 

195 A He did that Sunday afternoon. 

Q And how long was this before he died? A 
Approximately three weeks. 

• • • • 

196 Q Are you acquainted with Mrs. Einwechter? 
A Yes, I am. 

Q Prior to her husband’s death did you have any 
conversations with her? A I recall about three, about 
three times she called. 

Q Where did she call you? A Once at the office and 
twice at the house. 
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Q What was the subject of those conversations? A 
Well, it was concerning John—that if he didn’t watch 
what he was doing he was in for a divorce. Of course 
the conversation—she also seemed depressed. My 
thoughts were to try to comfort her by telling her things 
would be all right. That was about alL 
Q Did you have any conversation with Mrs. Einwech- 
ter concerning the marital relations or condition of af¬ 
fairs at home? A No more than that. 

Q Did she appear to be disturbed about Mr. Einwech- 
ter’s activities? A Well, by saying that to me, I— 
THE DEPUTY COMMISSIONER: I didn’t get the 
answer. 

A —I would assume she did, since— 

197 MR. ELANDWERK: I move to strike out what 

he assumes. A —since she mentioned it 
THE DEPUTY COMMISSIONER: Go ahead. Have 
you finished your answer? 

THE WITNESS: Yes, sir. 

MR. INGHAM: You may examine. 

• • • • 

210 Dr. Roger M. Chooser 

was called as a witness in behalf of the respond¬ 
ents and, having been first duly sworn by the Deputy 
Commissioner, was examined and testified as follows: 

Examination by the Deputy Commissioner 

BY THE DEPUTY COMMISSIONER: 

Q State your full name and your address. A Dr. 
Roger M. Choisser—C-h-o-i-s-s-e-r, 1335 “H” Street, 
Northwest Washington, D. C. 

THE DEPUTY COMMISSIONER: AH right Mr. 
Ingham. 
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Direct Examination 
BY MB. INGHAM: 

Q Dr. Choisser, yon are a practicing physician in the 
District of Columbia? Is that correct? A I am. 

Q And do you specialize in any particular branch of 
medicine? A Yes, I specialized in the subject of path¬ 
ology. 

211 Q How long have you so specialized? A For 
about 30 years. 

Q What was your educational background? A I was 
graduated from the University of Chicago, following which 
I graduated from Bush Medical School; that is the medi¬ 
cal department of the University of Chicago. 

Q And when did you begin your specialty, Doctor? A 
Soon after graduation. ^ 

Q And how long have you been practicing in the Dis¬ 
trict of Columbia? A Since 1930. 

Q Prior to that you practiced elsewhere? A I was 
in the Navy, as a pathologist for the Navy. 

MB. INGHAM: Will the qualifications of the Doctor 
be accepted? 

MB. HAND WEEK: That’s up to you. 

THE DEPUTY COMMISSIONEB: Dr. Choisser is a 
well-known pathologist He has appeared before me many 
times and testified as such. 

BY MB. INGHAM: 

Q Dr. Choisser, did you have occasion to examine the 
autopsy findings on John S. Einwechter? A I examined 
the report that is in this transcript * 

Q The transcript of proceedings here, which 

212 • included the autopsy findings? A That’s correct 

Q From your examination of that transcript 
were you able to form a conclusion as to the cause of 
death of John Einwechter? A Yes. 

• • • • 

Q From your examination of the portions of the au¬ 
topsy which you read, Doctor, were you able to form a 
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conclusion as to what caused Mr. Einwechter*s death? 

A Yes, I was. * 

213 Q What was that conclusion?. A He died, in 
my opinion, of an acute necrotic condition of the 
liver, associated with an acute degenerative condition of 
the kidney, a gastro enteritis, terminal bronchial pneu¬ 
monia. And the chemical analyses, according to what I 
read that were made at Walter Reed Hospital and at the 
D. C. Health Department, indicated that there was a 
rather large amount of arsenic in the tissues. v, -{j1 
I came to the conclusion that while he had this advanced 
degeneration of the liver and the kidneys, and that suffi¬ 
cient arsenic was found to produce such symptoms, my 
final conclusion was that this man died of arsenical pois¬ 
oning with the associated lesions I have just mentioned. 

Q Doctor, from your examination of the record^ medi¬ 
cal record, were you able to determine the amount of 
arsenic this man had in his system? A I can only go 
on the report that was given by the chemist, which would ) 
indicate that there was between 10 and 12 grains ' of J 
senic in the body at the time the autopsy was performed. [ 
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Q Doctor, what would be a toxic amount of arsenic 
in the human system? A According to the re- 
214 ports of toxicologists and chemists and pharmacolo¬ 
gists, two to three grains is sufficient to cause death ,• 
intheaverageindividual;./ 

Q * Doctor, do you know from your personal knowledge 
whether arsenic and zinc phosphide are the same? A 
Oh, they are entirely different ch emicals, v '■ ^ ! 



Q Gan arsenic be purchased without ^reson^>tion at 
a drug store? A It should not be. : ^ :■ ■ ?• 

Q A person realizing the lethal effect of arsenic, could 
he commit suicide by taking orally—that is, by the feddjng 
orally of arsenic?^ A Oh, yes. '•'***’ 
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Q And would that require a very substantial 
215 amount to commit suicide? A Well, it would re¬ 
quire, according to the toxicologists and pharma¬ 
cologists, at least two to three grains. 

Q Now, could arsenic be given to a person without 
his knowledge and that cause his death? A Yes, that 
could be done. 

Q And how could that be done, Doctor? A Well, ar¬ 
senic is a white powder. It is odorless and it is tasteless, 
and for that reason it could be added to various foods or 
drinks and without the individual knowing it was there. 

• • • • 

i # 

i 

Cross Examination 

• • • • 

223 Q Now, it is stated in this book that a minimum 
fatal dose of arsenic is generally stated as one and 

j a half to two grains. A I think that would depend upon 
the size of the individual and his susceptibility, but that 
is approximately right We usually give it one to three, 
so that would be covered. 

Q You say you give it? A No, I say I would agree 
that what you have stated—* 

Q Is a fatal dose? A A fatal dose is one to three 
grains. 

Q What would be the usual period of survival in such 
fatal cases where one and a half to two grains had been 
given? A I think that would vary with the individual, 
depending upon the rapidity of absorption. If it were all 
absorbed immediately, if he had a completely empty 

224 stomach and possibly had taken some alcohol, that 
would increase the absorption. I think the symp¬ 
toms would come on rather rapidly, and he may die within 
24 hours. However, my opinion would be if he had a 
stomach full of food, had not been imbibing in alcohol, the 
absorption would be slower, the symptoms would be more 
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or less delayed, and lie might live as long as four, five, or 
six days.r . .. •• K 

Q Bnt if a man had been on the job and was using 
poisons in his work, snch as we had here, an exterminator, 
and at abont 5:00 to 5:30 in the evening on his last job 
before he had had his sapper and without having used any 
alcohol—if snch a man had absorbed one and a half to two 
grains of arsenic, would snch a man have lived more than 
ten hours? A Yes, he conld have lived ten hottrs. 

Q Would he have lived as mnch as 48 hours? f A He 
conld have. 

Q Why do yon say that? A Becanse, varying sus¬ 
ceptibility to the poison—I assume yon are speaking of 
arsenic. , !■* 

Q Yes. A Yes, depending upon the susceptibility to 
it Some people are susceptible to aspirin. Others are 
not 

• • • • 


225 * Q Wdl, I am referring to the record. I under¬ 
stood yon to say the record said 10 or 12 grains 
found. A In the body at the time the autopsy was per¬ 
formed. 

. - - ' ■ . • ;• <***-. 

Q He certainly must have gotten it before he died, 

before he got ill. A Yes, bnt I assume with the record 
there of severe nausea and vomiting this man had and 


the fact that arsenic was also found in the urine, that he 
had excreted some and had also vomited some, and if 
after five days of illness from 10 to 12 grains was found 
in the body, it would be my opinion that he had ingested 
much more than that ' I f *- i "- 


226 Q Than one or two grains? A; Yes, sir. , . 

Q That is only your opinion, isn’t it, though? 
A Well, it is according to figures. . ; u T " 


Q But if he had, could he have lived more than 48 
hours? A I would say so. \. 

Q Then you disagree with what the book says, here 

that a dose of one and a half to two grains is usually 

*y v * > ,v ..‘’ vr **\ u - v. ;>•> «| v . 
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fatal, and they do not last, moreover, for more than 10 
or 48 hours? A You used the word “usually”. Did 
you say “always” or “usually”? 

Q “It is generally stated that a fatal dose of arsenic 
is one and a half to two grains.” 

• • • • 

227 Q Now, then, how many kinds of arsenic poison¬ 
ing are there? I mean, is there such a thing as 

acute arsenic poisoning, subacute arsenic poisoning, 
chronic arsenic poisoning, Doctor? A I am only familiar 
with two types, acute and chronic. 

Q Chronic? A Acute and chronic. 

Q Which is the strongest? A The acute. 

Q And the chronic is the one that is not as strong as 
the acute ? A Well, they live longer. 

Q But still they may die off? A They may eventu¬ 
ally die. 

Q From chronic poisoning. Now, Doctor, when do the 
symptoms of acute arsenic poisoning usually come on after 
the ingestion or after the absorption or inhalation? A 
The usual period, according to my readings—if an indi¬ 
vidual has taken a fatal dose of arsenic, that is, two to 
three grains on an empty stomach, that the symp- 

228 toms would come on within the course of thirty 
minutes to an hour. 

Q After the— A After its ingestion. 

Q After the absorption? A That bright. 

Q Three minutes to an hour? A Thirty minutes to 
an hour. 

Q Pardon me, thirty minutes to an hour. All right, 
and what would those symptoms be, Doctor? A Nausea 
and vomiting as a rule, abdominal pain, followed by purg¬ 
ing, severe abdominal cramps. 

Q If such a man did not have nausea and vomiting 
and abdominal pains until eight hours later, would you 
say that he had acute arsenic poisoning? A Well, I 
think we’d have to have more information on the case. 
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I think from the autopsy findings and from the amount 
of arsenic that was found in this man’s body and the 
symptoms that he presented that he had arsenical poison- 
ing. 

Q Then why didn’t he have this vomiting one hour 
or thirty minutes after the thing occurred, which was 
either from 5:00 or 5:30 in the afternoon. A That would 
be most unusuaL I have never heard of a case of fatal 
arsenic poisoning, or even bichloride poisoning, where 
the symptoms began several hours following its in- 

229 gestion. 

THE DEPUTY COMMISSIONER: Let me see 
if I can follow this discussion. As I understood it, these 
events occurred late in the afternoon of May 26th. He 
was attempting to put arsenic in a rat hole that was in 
a narrow space, which he could not quite reach, and he 
used a spoon to throw the arsenic into the rate hole, and 
the .wind blew some of it into his face. That was late in 
the afternoon of May 26th. 

The first complaint, first noticed complaint of nausea 
and the symptoms you have mentioned was the following 
morning at 5:30 or 6:00 o’clock, some twelve or more 
hours later. That is my recollection. 

MR. HANDWERK: That is what the record shows 
and the testimony shows. 

MR. INGHAM: May I correct that? My recollection 
is that the record shows the man was using a poisonous 
dust. The word “arsenic” has never been used until the 
autopsy findings reported arsenic in his system. 

THE DEPUTY COMMISSIONER: All right, poison¬ 
ous dust. "What do you think of that, Doctor. Do you 
think that if—if we concede for the purpose of this ques¬ 
tion that he did inhale or ingest arsenic at 5:00 or 5:30 
in the afternoon of May 26, 1949, and that he became ill 
the following morning, some 12 or 13 hours later—would 
you think there could possibly be any connection 

230 between the ingestion or inhalation and the onset 
of symptoms? 
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THE WITNESS: I would say in my opinion that that 
incubation period or that time was entirely too long for 
the absorption and the symptoms that he had to have been 
connected with it directly. 

THE DEPUTY COMMISSIONER: Now, I may be 
wrong, but I seem to remember that this man, this de¬ 
ceased, in his history to some of the people with whom he 
talked, doctors and others, complained to them that he 
had been ill during the night of May 26th and 27th, 1949. 

THE WITNESS: According to the toxicologist’s re¬ 
port, your Honor, there was between 10 and 12 grains of 
arsenic in this man’s body five to six days after he be¬ 
came ill. 

THE DEPUTY COMMISSIONER: And—it seems to 
me that is eight days between the 26th of May and June 
2nd, the day he died. 

THE WITNESS: And that is approximately three 
times the fatal dose of arsenic. I cannot conceive how a 
person could take three times the fatal dose of arsenic 
and not have the symptoms come on within the course of 
30 minutes to an hour. 

• • • • 

231 THE DEPUTY COMMISSIONER: Doctor, isn’t 
it possible that this man had been absorbing arsenic 
over a period of time? The record shows he was em¬ 
ployed in this particular work for approximately one 
year up to the date of his illness. Isn’t it possible that 
he had been absorbing arsenic over a considerable period 
of time and finally he acquired more than his tolerance 
would bear, in this incident where poisonous dust was 
blown into his face while he was attempting to throw the 
poison into a rat hole. 

THE WITNESS: I have heard that question debated, 
your Honor, by people who are supposed to know, and 
there is a difference of opinion. I was talking with one 
man just recently, and he stated that he thought that 
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was a possibility, that a person could get an accumulative 
effect and then a small amount would be sufficient to pre¬ 
cipitate acute symptoms. 

BY MR. HAND WEEK: 

Q Pardon me. Would you tell we who the man was! 
A That was Dr. Paul Smith’s opinion. 

232 Q Who is he? A He is the professor of phar-; 
macology at George Washington University. 

Q Thank you, sir. 

J . ’ * * '* 

• • • • 

*• 

234 Q That’s correct, sir, the Scheele’s green is cop¬ 
per arsenic. For your information, I might say 

that this man in his line of work did use this kind of 
arsenic but did not use Paris green. i' . : .. ‘ 

MR. INGHAM: The record shows there was no such 
use by Mr. Einwechter at any time. 

THE DEPUTY COMMISSIONER: Well, one moment! 
When you say this man used it, are you talking about 
the deceased in this case, or are you talking about the 
experimenter on whose work this book was written? 

MR. HAND WEEK: No, sir, I am talking about the 
deceased about whom he read when he read the autopsy. 
MR. INGHAM: Before we go on, I would lake 

235 to know where in the record it is shown that this 
man used any form of arsenic, particularly Paris 

green or any other form. 

• • . • • 

Q Doctor, I am now reading from page 19 of this 
Volume 2 that I have referred to, the “Cyclopedia 

236 of Medicine,” under “Chronic Arsenic Poisoning.” 

“Symptoms of chronic arsenic poisoning may re¬ 
sult either from the continued medicinal use of excessive 
doses of the drug or from its prolonged absorption 
through the lungs, skin, or the alimentary tract by those 
whose work, food, or surroundings bring them more or 
less constantly under its influence.” 
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Do you agree with that, sir? A I would say that 
would be the case. 

• • • • 

238 Q Doctor, you remember reading the last para¬ 
graph of the autopsy report, which states that: 

“The history, clinical course, pathologic and toxicologic 
findings are consistent with a diagnosis of arsenic poison¬ 
ing, subacute.” 

Would you agree with that as an expert? A No, 

239 sir. I would say the symptoms as related there in 
the autopsy findings were those of acute arsenic 

poisoning. 

Q Then you disagree with this autopsy report? A 
I would disagree with that statement that you have just 
read in that respect. I think any man who apparently 
is in good health and dies in the course of five or six days 
has died of an acute condition, whether it is infection or 
what not. 

Q Then why would such a man not obtain the symp¬ 
toms until 12 hours later that you said had to happen in 
the case of acute poisoning? A I don’t know. 

Q Arsenic poisoning. A I don’t know when he in¬ 
gested the poison, don’t know anything about that 
Q But this man did not, an hour and a half or 30 min¬ 
utes after this accident happened, start to vomit or be¬ 
come nauseated or was ill at all. A I can’t understand 
why he did not He should have, considering the amount 
of arsenic that was found in his body. 

Q Which, from what was found in his body, should 
have killed him about six hours later, 10 or 12 grains? 
A Not necessarily. 

• • • • 

BY THE DEPUTY COMMISSIONER: 

240 Q What is the usual rate of absorption of ar¬ 
senic when it is ingested? A It depends, sir, 

241 upon the amount of food. If a person had an empty 
stomach and had ingested a good dose of arsenic 


/ 
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the absorption should begin in about 20 to 30 minutes. 

Q And symptoms of poisoning would not appear until 
after the absorption had gotten well under way? A That 
is correct, with the exception of vomiting. If an individ¬ 
ual took a fair amount of arsenic or any of the irritating 
poisons, the vomiting may occur immediately. 

Q The inhalation of arsenic, wouldn’t the absorption 
be delayed if it were acquired through inhalation? A 
The only cases of the inhalation of arsenic that I am fa¬ 
miliar with are those associated with so-called chronic 
arsenic poisoning, where arsenic was used in wall paper 
in small rooms, and it was elaborated and people would 
gradually inhale the gases that were put off from it, so 
the symptoms would be long delayed. It is almost incon¬ 
ceivable for me to think of an individual inhaling the 
powder dust over a period of time and not suffer from a 
chronic bronchitis, because that is a caustic irritant 

• • • • 

Redirect Examination 
BY MR. INGHAM: 

Q Dr. Choisser, I have one or two further questions. 
The record shows that Mr. Einwechter was treated with 
B. A. L. from the time he entered the hospital until 
243 his death. Would that have a tendency to block off 
the effect of the arsenic in his system and prolong 
his life? A According to the reports, it works almost 
immediately. 

Q Then the fact this man died possibly eight days 
after the presumed assumption of the arsenic could be 
attributed to the fact that he was treated with B. A. L.? 
A It would seem logical. 

• • • • 

Q Now, Doctor, the history of this man shows that 
on his last job, the day before he became ill, he 
243 used a spray of zinc in the treatment of a* rat hole; 
that he was discovered—no one knew what he ate 
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during that day, no one knew what he drank that day— 
he was discovered the following morning, approximately 
4:00 o’clock, by his wife sitting at the dining room table, 
very, very nauseated. Isn’t it conceivable that the man 
conld have taken arsenic orally some time between 12:00 
and 1:00 and 2:00 or 3:00 o’clock in the morning and have 
this effect set in as it did? A As I stated, my opinion 
is that if a person takes a fatal dose of arsenic that the 
symptoms are going to come on within the course of 30 
minutes to an hour after he takes it 

Q Doctor, the fact that this man’s work cards showed 
no use of arsenic in his work, would that more or less 
indicate to you that the type of poisoning he had was 
not chroinc? A Well, I wouldn’t want to make a com¬ 
ment on that question at all. If the man had arsenic, 
which was definitely proven—we have definitely proven 
facts, that he had in his body three times the lethal dose 
of arsenic, five to eight days following his original symp¬ 
toms ; and that he also had vomited and purged profusely, 
which would indicate to me as a pathologist that he had 
eliminated arsenic in that manner. And there was a resi¬ 
duum left of 10 to 12 grains or more than three 
244 times enough to kill an individual. Also, his liver 
was extensively destroyed. His kidneys were de¬ 
stroyed. I know that they used this B. A. L. on him in 
the treatment, and hooking it all up together, I think he 
just died of arsenical poisoning. Where he got it I don’t 
know, haven’t the slightest idea. 

Q But from the amount of poison found in his system, 
you doubt that he would have taken it at 4:00 or 5:00 
o’clock the previous day? A In the amount that was 
found, my opinion is that which I have stated before: the 
symptoms would have begun 30 minutes to an hour after 
he took it, after it was ingested. 
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256 Matthew Cameron Cutbert 

was called as a witness in behalf of the claimant 
and, having been first duly sworn by the Deputy Commis¬ 
sioner, was examined and testified as follows: 

j Examination by the Deputy Commissioner 

• • • • 

257 Direct Examination 

• • • • 

Q And you knew Jack Einwechter, did you? A I did. 
Q He was your brother-in-law; is that right? A Yes, 
sir. 

• • • • 

258 Q Did he ever tell you what he used in his line 
of work? A Yes, he has. 

Q What? A He never went into great detail on it, 
but I do recall the word * ‘ arsenic” used. 

• • • • 

260 Cross Examination 
BY MB. INGHAM: 

Q Mr. Culbert, you said Mr. Einwechter never went 
into detail about his work but he used the word “ar¬ 
senic”; when was that used and how? A Upon a ques¬ 
tion from myself. I was interested in his work. 

Q When did this take place? A I can’t tell you the 
exact date. 

• • • • 

261 Q About how long after he started working 
there did the word “arsenic” come up? A I don’t 

recall. 

Q Do you recall how it came up? A Well, in a way, 
yes. I was questioning him about his type of work and as 
to whether he had to use poisons and he said yes, he did. 
Other poisons, I don’t remember, but arsenic I do, per- 





80 A 


haps it is because it is a commonly used or commonly 
heard of poison. 

Q Did he say how he used it? A No. 

Q Did he mention any other form of insecticide during 
that conversation? A No, not that I recall, but those— 
Q Did he use the word “zinc” during that conversa¬ 
tion? A Perhaps he did. I don’t recall 
Q Do yon recall him using the word “thallium”? A 
No, I don’t recall any other than arsenic. 

• • • • 

262 Redirect Examination 
BY MB. HANDWEBK: 

Q When he talked about arsenic that was shortly after 
he had been in the employ of this pest control company? 
A That’s right. 

Q It was not just before this accident, was it? A No. 
Q Of the accident, time of the accident? A No. It 
was long before that 

• • • • 

263 Mary Jane Einweckter 

• • • • 

267 Cross Examination 
BY MB. INGHAM: 

Q Mrs. Einwechter, you don’t know what your hus¬ 
band did from the time you went to bed, at the latest at 
10:30 until you saw him the following morning around 
6:00? A Well, I know he was on the porch. 

Q You don’t know where he was during that period. 
You were asleep in bed? A Well, you could say it that 
way, sure, but I know he was on the porch. 

268 Q He was on the porch when you left him. A 
That’s right. 

Q The next time you saw him was in the dining room? 
A No. 
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Q When? A When he came to bed. 

Q Yon woke up? A Not completely. I know he came 
to bed. 

Q Yon know what time that was? A I haven’t the 
faintest idea, probably an hour or two hours after I went 
to bed. 

Q Bnt yon don’t know what time he got ont of bed 
to go in the dining room the following morning? A No, 
I don’t 


Examination by the Deputy Commissioner 


BY THE DEPUTY CO! 
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Q Mrs. Einwechter, what time did your husband get 
home the evening or afternoon of May 26th? A Well, 
that was on a Thursday. He worked in the neighborhood, 
and he came in at lunch time and stayed for about 15 or 
20 minutes to grab a bite to eat He said he would be 
in around 6:00, but I—I am not sure, but I believe it was 
around 6:20. 

Q Now, he came in at lunch and stayed 15 or 20 
269 minutes? A That’s right. 

Q Did he look all right? A Yes, sir. 

Q Was he complaining? A No, sir. 

Q And he came home from work about 6:20? A Yes, 
sir. 

Q Did he look all right? A Yes, sir. 

Q Was he complaining? A No, sir. 

Q When you went to bed—you said what time it was. 
Restate it A Yes, sir. 

Q What time was it? A I don’t know for sure, but 
it was between a quarter to 10:00 and 10:30,1 would say. 
Now, I am not sure. 

Q Your husband was on the back porch working on a 
radio? A Yes, sir. 

Q Did he look all right? A Yes, sir. 

Q Was he complaining? A No, sir. 
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Q Then your next recollection is a hazy one of 
270 him coming to bed? A Yes, sir. 

Q Yon were partially asleep? A Yes, sir. 

Q Then yonr next recollection of him is that when yon 
got np in the morning yon found him in the dining room, 
and he was ilL He looked ill, and he said he was ill. A 
Yes, sir, he did. 
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QUESTION PRESENTED 

In the opinion of appellee the question involved is whether 
there was evidence to support the finding of the deputy com¬ 
missioner that the deceased accidentally ingested arsenic 
while employed as a rat exterminator or whether his death, 
as appellant contends, did not result from the employment, 
and that a finding to such effect was compelled by the evi¬ 
dence. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 10720 

Calvert Cissel t/a Action Pest Control Service Company 
and Royal Indemnity Company, appellants 

v. 

Theodore Britton, Deputy Commissioner, Bureau of Em¬ 
ployees’ Compensation, Federal Security Agency, ap¬ 
pellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


counterstatement of case 

This is an appeal from an order of the United States 
District Court for the District of Columbia, Honorable Ed¬ 
ward A. Tamm, District Judge, dismissing the complaint 
and thereby in effect sustaining a compensation order of the 
Deputy Commissioner filed on December 28,1949, which con¬ 
tained an award of compensation to Mary J. Einwechter, 
widow, Jane Lee Blake, minor stepdaughter, and John 
Hamilton Einwechter, minor son of John S. Einwechter, 
hereinafter called “deceased,” on account of the latter’s 
death on June 2,1949 from disability incurred on May 26, 
1949 due to the handling of poisons with lethal qualities, 


(l) 
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including arsenic, in the course of his employment while 
he was employed as an exterminator of pests by Calvert 
Cissel, trading as Action Pest Control. The liability of the 
employer was insured by the Royal Indemnity Company 
one of the appellants. 

The said compensation order was issued pursuant to the 
provisions of the Longshoremen’s and Harbor Workers’ 
Compensation Act of March 4, 1927, 44 Stat. 1424, 33 
U.S.C.A., sec. 901 et seq., as made applicable to the District 
of Columbia by the Act of May 17,1928, 45 Stat. 600, D. C. 
Code 33-501 hereinafter referred to as the “compensation 
law.” 

The deputy commissioner held hearings on the claim for 
death benefits and upon the evidence adduced at said hear¬ 
ings (held November 1 and 29, 1949) found that the illness 
and death of the employee arose out of and in the course 
of employment and awarded compensation to the widow 
and minor children accordingly. 

In the compensation order complained of the deputy 
commissioner found the facts as follows: 

“That on May 26, 1949, and for approximately a 
year prior thereto, John S. Einwechter, hereinafter 
referred to as ‘employee’, was in the employ of the 
employer above named, whose address is 3054 M Street, 
Northwest, Washington, District of Columbia, • • • 
that the employment of the employee by the employer 
was as an exterminator of pests; that in the perform¬ 
ance of the duties of the employment it was necessary 
for the employee to handle poisons with lethal qualities, 
including arsenic; that the employer kept supplies of 
the said poisons in its shop in a place accessible to the 
employee and his fellow workers in the employment; 
that the employer instructed its employees, including 
the employee, not to take certain poisons, including 
arsenic, out of the shop except when it had been pre¬ 
pared for use by the employer, but that he received no 
discipline other than verbal reprimands; that the em¬ 
ployee was an enthusiastic worker in the employment 
and he used the stronger poisons, including arsenic, to 
render his work as an exterminator more effective and 
to further the business and interests of the employer; 
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that on May 26, 1949, while the employee was attempt¬ 
ing to exterminate pests for one of the employer’s 
customers, he tried to apply arsenic to a rat hole in a 
narrow and inaccessible place by throwing it from a 
spoon; that while he was so engaged a draft of wind 
blew the arsenic into his face and he inhaled or ingested 
a quantity thereof; that the employee became ill as a 
result of arsenical poisoning during the night of May 
26,1949, or in the early morning of May 27, 1949; that 
the said illness became steadily worse and caused his 
death on June 2, 1949; that the illness and death of 
the employee were not the result of his wilful intention 
to injure or kill himself; that the illness and death of 
the employee arose out of and in the course of the em¬ 
ployment. ’ ’ 

The employer and carrier thereupon instituted a pro¬ 
ceeding for judicial review of the compensation order pur¬ 
suant to the provisions of section 21(b) of the Longshore¬ 
men’s Act, 33 U. S. C. A. sec. 921(b) alleging that the said 
compensation order was not in accordance with law. A 
motion to dismiss the complaint was filed on behalf of the 
deputy commissioner. Said motion was granted by the 
court and it is from the order dismissing the complaint 
that the present appeal was taken. [Effective May 24, 
1950, pursuant to Reorganization Plan 19, the Bureau of 
Employees’ Compensation was transferred from the Fed¬ 
eral Security Agency to the Department of Labor]. 

STATUTE INVOLVED 

Longshoremen’s and Harbor Workers’ Compensation 
Act, 44 Stat. 1424, U. S. C. Title 33, c. 18 as made applicable 
by the Act of May 17, 1928, as amended, to the District of 
Columbia (45 Stat. 600, c. 612, D. C. Code Title 36, Chap. 
5, sec. 36-501). 


SUMMARY OF ARGUMENT 

The deputy commissioner found in the compensation 
order that the employee’s death arose out of and in the 
course of employment; there was evidence in the record 
to support the deputy commissioner’s finding and under the 
law the finding should be considered final and conclusive. • 
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ARGUMENT 

The Finding of the Deputy Commissioner That the Death Arose 
Out of and in the Course of Employment Is Supported by 
Evidence 

Before referring to the evidence which supports the 
finding complained of it may not be inappropriate to invite 
attention to the following well established principles of the 
compensation law. 

The Longshoremen’s Act should be liberally construed 
in favor of the injured employee or his dependent family: 
Baltimore & Philadelphia Steamboat Co. v. Norton, deputy 
commissioner, 284 U. S. 408 (1932); Fidelity & Casualty Co. 
of New York v. Burris, 61 App. D. C. 228, 59 F. 2d 1042 
(1932); Associated General Contractors of America, Inc. v. 
Carditto, deputy commissioner, 70 App. D. C. 303,106 F. 2d 
327 (1939); DeWaid v. Baltimore & 0. R. Co., 71 F. 2d 810 
(C.A. 4,1934), certiorari denied October 8, 1934, 293 U. S. 
581. 

The burden is on the plaintiff to show that there was no 
evidence before the deputy commissioner to support the 
compensation order complained of in the bill: Grant v. 
Marshall, deputy commissioner, 56 F. 2d 654 (Wash. 1931); 
United Employees Casualty Co. v. Summerour, 151 S.W. 
2d 247 (Tex. 1941); Nelson v. Marshall, deputy commis¬ 
sioner, 56 F. 2d 654 (Wash. 1931); Gulf Oil Corporation v. 
McManigal, deputy commissioner, 49 F. Supp. 75 (W. Va. 
1943); Southern Stevedoring Co. v. Henderson, deputy com¬ 
missioner, 175 F. 2d 863 (C. A. 5,1949). 

Logical deductions and inferences which may be and are 
drawn by the deputy commissioner from the evidence should 
be taken as established facts and are not judicially review- 
able: Parker, deputy commissioner v. Motor Boat Sales, 
Inc., 314 U. S. 244 (1941); Liberty Mutual Ins. Co. v. Gray, 
deputy commissioner, 137 F. 2d 926 (C. A. 9, 1943); Mich¬ 
igan Transit Corporation v. Brown, deputy commissioner, 
56 F. 2d 200 (Mich. 1929); Del Vecchio v. Bowers, 296 U. S. 
280 (1935); Eastern Steamship Lines, Inc. v. Monahan, 
deputy commissioner, 21 F. Supp. 535 (Me. 1937); Grain 


\ 
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Handling Co, Inc. v. McManigal, deputy commissioner, 23 
F. Supp. 748 (N. Y. 1938); Simmons v. Marshall, deputy 
commissioner, 94 F. 2d 850 (C. A. 9, 1938); Lowe, deputy 
commissioner v. Central R. Co. of New Jersey, 113 F. 2d 413 
- (C. A. 3, 1940); Contractors, PNAB v. Pittsbury, deputy 
commissioner, 150 F. 2d 310 (C. A. 9, 1945); Southern 
Stevedoring Co. v. Henderson, deputy commissioner, 175 
F. 2d 863 (C. A. 5,1949). 

The deputy commissioner is not bound to accept the 
opinion or theory of any particular medical examiner. He 
may rely upon his own observation and judgment in con¬ 
junction with the evidence: Contractors, PNAB v. PUlsbury, 
deputy commissioner, 150 F. 2d 310 (C. A. 9,1945); Marine 
Operators v. Bamhouse, 61 F. Supp. 572 (Ill. 1944); 
Liberty Stevedoring Co., Inc. v. Cardillo, deputy commis¬ 
sioner, 18 F. Supp. 729 (N. Y. 1937); Joyce v. United States 
Deputy Commissioner, 33 F. 2d 218 (Me. 1929); Jarka 
Corporation of Philadelphia v. Norton, deputy commis¬ 
sioner, 56 F. 2d 287 (Pa. 1930); E. S. Booth v. Monahan, 
deputy commissioner, 56 F. 2d 168 (Me. 1930); Zurich 
General Accident & Liability Insurance Co. v. Marshall, 
deputy commissioner, 42 F. 2d 1010 (Wash. 1930); Balti¬ 
more <& Ohio R. R. Co. v. Clark, deputy commissioner, 

56 F. 2d 212 (Md. 1932); Ryan Stevedoring Co., Inc. v. 
Norton, deputy commissioner, 50 F. Supp. 221 (Pa. 1943); 
Liberty Mutual Ins. Co. v. Marshall, deputy commissioner, 

57 F. Supp. 177 (Wash. 1944), aff’d. 151F. 2d 1007, (C. A. 9, 
1945). 

The findings of fact of the deputy commissioner are 
presumed to be correct: Anderson v. Hoage, deputy com¬ 
missioner, 63 App. D. C. 169, 70 F. 2d 773 (1934); Lucken- 
bach Steamship Co., Inc. v. Norton, deputy commissioner, 
96 F. 2d 764 (C. A. 3, 1938); Burley Welding Works, Inc. 
v. Lawson, deputy commissioner, 141 F. 2d 964 (C. A. 5, 
1944). 

With these principles in mind the record will be referred 
to to show that there is evidence to support the finding 
of the deputy commissioner that the illness and death of 
deceased arose out of and in the course of his employment 
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with Calvert Cissel, trading as Action Pest Control Serv¬ 
ice Company. 

Mary Jane Einwechter testified at the hearing before the 
deputy commissioner on November 1, 1949, as follows: 
That she is the widow of John Einwechter, deceased, and 
married him on July 27, 1940 (14A) 1 ; that her husband 
had been employed by the Action Pest Control Service 
Company as an exterminator since around May 1948 (14A); 
that the deceased carried his working equipment in a 
- wooden box which was kept in the car and which had the 
word “poison” printed thereon; (it was stipulated that 
the accident happened on May 26, 1949 (14A)); that on 
the morning of May 27, 1949, (Friday morning) about 
6:30 o’clock, she, the witness, got up and found her husband 
sitting in the dining room; that she inquired as to what 
was wrong and the deceased replied that he felt terribly 
sick; that he also stated he would have to call his employer 
because although he wanted to work, he felt that he was 
unable to (15A); that the deceased then telephoned his 
employer telling him he would be unable to work that 
morning, but that he would come to work as soon as he 
could; that she then telephoned Dr. Loftus, who made a 
call around 9:15 o’clock in the morning (16A); that she 
heard the deceased tell Dr. Loftus that he believed he had 
inhaled some poison the previous afternoon (i.6A); that 
he lay down for awhile but couldn’t sleep (17A); that on 
the next day, Saturday, he went to the office of his employer 
for his pay and stated that maybe he would feel better and 
could work (17A); that he returned after a couple of hours 
and felt better for a short time and then started to feel 
bad again; that on Sunday he attempted to watch a ball 
game on the television but was unable to do that (18A); 
that he began feeling worse and she, the witness, telephoned 
Dr. Loftus on Sunday evening, May 29 (19A); that the 
doctor stated he would not be in his office on Monday, May 
30, Decoration Day, but that the deceased should visit him 
on Tuesday if he thought he were able; that the deceased 

1 References are to the pages of the appendix in appellants’ brief 
which is a joint.appendix:.. *■; ?' r 


got upon Tuesday morning and dressed to go to work 
(19A); that he asked the witness to help put on his shoes; 
that all of a sudden he stated that he would not be able to 
go to work—that his heart was pounding; that she helped 
him put on his clothes; that he left about 11:15 o’clock for 
his appointment with Dr. Loftus (19A, 20A); that he then 
called her on the telephone and stated the doctor wanted 
to send him to the hospital; that the next time she saw him 
was on Tuesday night, May 31, at the hospital (20A); that 
she was unable to say much to him at the hospital because 
his family and his employer were there; that she also saw 
him Wednesday night, June 1st at the hospital (21A); that 
he died on the following night June 2nd (21A). 

Dr. Jarnes M. Loftus testified as follows: That he is a 
licensed physician in the District of Columbia and is engaged 
in the general practice of medicine (22A); that he called 
upon the deceased at his home; that the latter was in bed 
and he, the witness, examined the deceased; that he 
received a history from the deceased that he had been sick 
during the night with vomiting and severe abdominal 
cramps; that he prescribed for the deceased and gave him a 
hypodermic injection for his pain and told him about his 
diet (22A, 23A); that the deceased mentioned something 
about having trouble where he worked in connection with 
using a spray (23A); that he saw the deceased again on 
May 31st; that he noticed that the deceased had a yellow¬ 
ish discloration of the scleras and that he, the witness, tele¬ 
phoned a doctor at the Veterans Bureau (24A); that after 
his examination he concluded the deceased should be in a 
hospital; that he told the doctor at the Veterans Bureau 
that he thought the deceased had been poisoned and was 
having some liver trouble; that from the time the deceased 
went to the hospital he had no further direct contact but 
kept in touch with the deceased’s wife of the latter’s prog¬ 
ress; that he received a history of the case findings, 
pathological findings and chemical findings from the Vet¬ 
erans Administration regarding the case (25A); the final 
diagnoses were bronchopneumonia and arsenical.. poison¬ 
ing (32A); that the primary cause of death shown as 
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bronchopneumonia in the death certificate nsnally refers 
to a terminal bronchopneumonia and the antecedent cause 
was the poisoning (32A). 

Dr. John Marshall McCoy at the same hearing stated: 
That he was the resident physician in one of the wards at 
Mt. Alto Hospital (Veterans); that the deceased was 
admitted to the hospital on May 31st; that he, the witness, 
took a history from the deceased and made a physical 
examination as the result of which he made a tentative 
diagnosis of acute arsenic poisoning (34A); that the 
deceased’s condition became worse and he was transferred 
to the neuropsychiatric ward (35A); that the deceased 
described the manner in which the accident occurred; that 
he apparently had used a spoon in dusting powder about 
rat holes (35A) and he stated that he had thrown some 
dust with a spoon towards a rat hole which he could not 
reach and a puff of wind came along and blew the dust 
into his face (35A); that the deceased said on this specific 
occasion he had used arsenic (36A); that a poisoning of 
four days’ duration is not the most acute form, but cer¬ 
tainly is not chronic (38A); that the report of the post 
mortem examination showed that the poison was also in 
the hair and nails; that the amount of poison in the 
deceased’s system would amount to a little more than a 
pinch; that half a teaspoonful would be much more than 
that amount (38A); that ulcers of the mouth would be 
developed in a person regardless of the manner in which 
the poison was taken, that is, by injection, inhalation, by 
xectum, by mouth, absorption through the skin or other¬ 
wise ; that he did not give as the history that the end of the 
pump gun broke as the deceased was using it, causing the 
substance to backfire into his face (39A). 

The autopsy report was read into the record (40A) and 
the last paragraph thereof reads as follows: 

“The history, clinical course, pathologic and toxico¬ 
logic findings are consistent with a diagnosis of arsenic 
poisoning, subacute. The values of arsenic obtained 
in the various organs and body fluids upon toxicologic 
examination are comparable with other cases of arsenic 
poisoning cited in the literature. The presence of a 
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significant amount of arsenic in the hair and nails is 
indicative also of chronic exposure. Arsenic poisoning 
is thus directly or indirectly the cause of death in this 
patient though the pulmonary edema and broncho¬ 
pneumonia are probably the immediate cause of death/’ 
(41A) 

Benjamin Joseph Hayes testified as follows: That he is 
the manager of the Action Pest Control Service (47A); 
that the deceased was first employed in June 1948, or per¬ 
haps the latter part of May (48A); that the deceased was 
instructed as to the manner of handling poisons and insec¬ 
ticides of various kinds (48A, 49A); that arsenic was kept 
at the place of employment and was used in connection with 
the job (49A); that the deceased and the other men were told 
1 ‘never to take that stuff out, because it would evaporate 
or deteriorate with age such as our other chemicals do” 
(49A); that he has the work card filled out by the deceased 
for the particular job where the accident was supposed to 
have occurred (50A); that there are two notations on the 
card, one for May 12, 1949 and another for May 26, 1949 
(50A); that the notation for the work on May 12th reads 
as follows: “Treated and inspected kitchen, basement, 
rest, bar, rest, area; also sink holes in yard” and that the 
notation for the work on May 26, 1949 was the same as 
above except with the addition “also kitchen for rats ” 
(51A); that the deceased had access to the arsenic in the 
laboratory (52A); that he visited the deceased at the hos¬ 
pital and inquired of the latter as to what happened; that 
the deceased stated, in substance, that at the Wheel Bar Inn 
he used a little arsenic with a teaspoon, throwing it into 
a hole in the floor and that a gust of wind blew some of the 
dust back into his face; that this supposedly occurred on 
Thursday, May 26 (59A); that on May 26, the deceased went 
to eighteen different places in connection with his work 
(61A); that the deceased was an enthusiastic worker, 

At a subsequent hearing before the deputy commissioner 
on November 29, Dr. Roger M. Choisser testified in part as 
follows: That he is a practicing physician in the District 
of Columbia (68A); that he examined the autopsy findings 
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of the deceased (68A); and that he came to the conclusion 
that the deceased died of arsenical poisoning; that the re¬ 
port of the chemist did indicate that there were between 
10 and 12 grains of arsenic in the deceased’s body at the 
time of the autopsy (69A), and that 2 or 3 grains is suffi¬ 
cient to cause death in the average individual (69A); that 
the presence of poison in the hair, if a relatively large 
amount were found, would indicate that the condition was 
more or less chronic; that there is a difference of opinion 
as to whether or not a person could absorb an amount of 
arsenic over a period of time in connection with his work 
and finally acquire more than the individual’s tolerance 
could bear, that is, that there was a difference of opinion 
that a person could get an accumulative effect and that a 
small amount would be sufficient to precipitate acute symp¬ 
toms; that Dr. Paul Smith was of said opinion (75A); that 
the latter is Professor of Pharmacology at George Wash¬ 
ington University (75A); that he agrees with the statement 
in the “Cyclopedia of Medicine” to the effect that “Symp¬ 
toms of Chronic arsenic poisoning may result either from 
the continued medicinal use of excessive doses of the drug 
or from its prolonged absorption through the lungs, skin, or 
the alimentary tract by those whose work, food, or surround¬ 
ings bring them more or less constantly under its influence.” 
(75A). That it would be logical to attribute the fact that 
he died eight days after the contact with the arsenic instead 
of within a shorter period which is more usual to the treat¬ 
ment with B.A.L. (a new drug) (77A). 

Matthew Cameron Culbert testified in part: That de¬ 
ceased was his brother-in-law (79A); that on occasions he 
discussed with deceased the latter’s work (79A, 80A); that 
he recalled that deceased stated he used arsenic in connec¬ 
tion with his work (80A). 

From the above it seems clear that there was evidence 
before the deputy commissioner to support the proposi¬ 
tions: (a) that deceased died from arsenic poison (the 
evidence was unanimous on this point) and (b) that the 
arsenic entered deceased’s system in connection with his 
work. 
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Under the authorities where there is evidence to snpport 
the finding of the depnty commissioner, said finding is con¬ 
clusive and not subject to judicial review. South Chicago 
Coal <& Dock Co. v. Bassett, deputy commissioner, 309 
U. S. 251 (1940); Del Vecchio v. Bowers, 296 U. S. 280 
(1935); Voehl v. Indemnity Insurance Co. of North Amer¬ 
ica, 288 U. S. 162 (1933); CroweU, deputy commissioner v. 
Benson , 285 U. S. 22 (1932); Jules C. L’Hote v. CroweU, 
deputy commissioner, 286 U. S. 528 (1932), 71 C. J. 1297, sec. 
1268; Parker, deputy commissioner v. Motor Boat Sales, 
Inc., 314 U. S. 244 (1941); Marshall, deputy commissioner v. 
Pletz, 317 U. S. 383 (1943); Cardillo, deputy commissioner 
v. Liberty Mutual Insurance Company, 330 U. S. 469 (1947). 

The deputy commissioner apparently accepted the de¬ 
ceased’s explanation as to the manner in which the poison 
entered his system, namely, that he was attempting to throw 
poison into a rat hole with a spoon when a gust of wind 
blew the arsenic in his face causing him to absorb a quantity 
sufficient to produce the physical symptoms. 

The Deceased’s Work Cards 

Plaintiffs alleged in paragraph 9 of the complaint that 
the award is contrary to the evidence shown by the de¬ 
ceased’s records that he did not use arsenic in his work. 
Plaintiffs apparently referred to the work cards filled out 
by the deceased, particularly the work card relating to the 
work done on May 26, 1949, at the place where the alleged 
poisoning occurred (see 50A). . 

To attempt to state what value the deputy commissioner 
should have given to the notations on said work card would 
be to revalue and to reweigh said evidence, which is not 
permissible on judicial review of a compensation order. 
Groom v. Cardillo, deputy commissioner, 73 App. D. C. 
358, 119 F. 2d 697; Liberty Mutual Casualty Insurance v. 
Locke, deputy commissioner, 60 F. 2d 35 (C. A. 2, 1932); 
Henderson, deputy commissioner v. Jones, 110 F. 2d 952 
(C. A. 5,1940); Southern Steamship Co. v. Norton, deputy 
commissioner, 101 F. 2d 825 (C. A. 3,1939); Marshall, dep¬ 
uty commissioner v. Pletz, 317 U. S. 383 (1943). Moreover, 
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opposed to the negative evidence, namely, the absence on the 
card record of the nse of arsenic, is the positive evidence 
consisting of the statement made by the deceased on his 
admission to the Veterans Administration Hospital and also 
to his employer on the night before he died, that he had 
nsed arsenic on the job and that it flew into his face when 
he attempted to throw it into a rat hole (35A, 59A). It is 
an accepted rule of evidence that positive evidence is of 
greater valne than negative evidence. See section 1186, 
20 American Jurisprudence under Evidence. 

In addition, the deceased’s work card for May 26, 1949, 
does corroborate that he used an exterminator at a rat hole 
on said date. The work card relating to the work done 
at the Wheel Bar Inn (50A) showed two visits, one on 
May 12, 1949 and the other on May 26, 1949. The notation 
for the May 12 visit was “treated and inspected kitchen, 
rest, bar, rest, area; also sink holes in yard”; the notation 
for the May 26 visit reads “treated as above, also kitchen 
for rats ” (51A). 

Violation of Rule 

At the hearing before the deputy commissioner, the car¬ 
rier attempted to show that there was a rule that the 
employees were not to use arsenic in connection with their 
work except with permission. The deputy commissioner 
was not required to accept this evidence at its face value. 
Assuming arguendo, however, that there was such a rule, 
it would not bar a recovery in the instant case. The injury 
or death of an employee under the Longshoremen’s Act may 
be compensable as arising out of and in the course of his 
employment, notwithstanding the alleged violation of 
instructions by an employee. 

Capital Transit Co. v. Hoage, Deputy Commissioner, 
65 App. D. C. 382, 84 F. 2d 235; 

Bull Insular Line, Inc., et aL v. Schwartz, Deputy 
Commissioner, et al. 23 Fed. Supp. 359 (N. Y. 1938). 

In the Capital Transit Company case, supra, where the 
employee was killed while making a test by means of an 
electrical current, in violation of specific instructions to 
stay away from electrical current, the court said: 
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“Therefore, although Parrott while engaged in the' 
work did not obey the instructions givep to him by 
his employer, he continued nevertheless to work in the 
employment of the employer and his accidental] death 
arose out of it.” . . . V " , v*T.. 

This is a leading case and a pertinent case in that it 
involved a violation of an instruction relating to an act 
connected with the employee’s work. ' Many cases are 
referred to in the opinion cited (which also involved con¬ 
struction of the Longshoremen’s Act as applied to employ¬ 
ment in the District of Columbia) to the effect that violation 
of a rule does not necessarily bar the right to compensation. 
Although the administrators of the compensation laws of 
the various jurisdictions and the state courts at the time 
compensation laws were novel were inclined to reject com¬ 
pensation claims for injury sustained while the employee:; 
was violating instructions, it soon became apparent that 
the underlying purpose of such compensation laws, namely, 
that the industry in which the injury occurred should take 
care of the injured employee, or his dependents in.case of 
death, was not being fulfilled by denying compensation in 
all cases where the injury occurred while the employee 
was violating some instruction. Moreover, such a course 
would make it possible for employers to nullify the work¬ 
men’s compensation principle simply by devising increas¬ 
ingly stringent rules of conduct and thus in effect to control 
results in workmen’s compensation cases. 7 . 

In the course of time certain principles were adopted 
with reference to cases where a defense was interposed that 
the employee was injured while violating a rule or instruc¬ 
tion. 2 We shall enumerate only those which are applicable 
to the instant case. The courts stated: ,, - . j ' • 

(1) That the violation of a rule or instruction, to. 
constitute a bar to compensation, must amount to will¬ 
ful misconduct. : v r \ . 

Nickersons’ case, 218 Mass. 158,105 N.E. 604 (1919); 




2 No such defense was interposed in the present case, see state¬ 
ment of issues at page 7, transcript of hearing held November .1, 
1949. . : • v- •: . 
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Sloss-Sheffield Steel Co. v. Green, 216 Ala. 267, 113 
So. 271, (1927); 

Belyus v. Wilkinson, 115 N. J. L. 43, 178 AtL 181, 
(1935); 

Black Mountain Corp. v. Higgins, 226 Ky. 7,10 S. W. 
2d 463, (1928). 

The Belyus case, supra, is typical. In that case the court 
said that the word “willful” means improper, deliberate 
conduct, premeditated obstinancy, and intentional wrongdo¬ 
ing, with knowledge that it is likely to result in serious 
injury, or wanton and reckless disregard of its probable 
consequences. The construction and interpretation of the 
compensation law in the cases just cited are in accord with 
the construction placed upon the Longshoremen’s Act by 
the United States Court of Appeals for the District of 
Columbia in Hartford Accident and Indemnity Co. v. Car - 
ditto, deputy commissioner, 72 App. D. C. 52,112 F. 2d 11 
(1940), cert den. 310 U. S. 649. The Court there stated 
that the kind and degree of acts resulting in injury for 
which recovery is barred is indicated, first, by the broad 
presumption which is set forth in the statute in favor of 
compensability (section 20—33 U._S. C. A., section 920), 
and, second and more explicitly, by the provision by which 
Congress has expressed clearly its intention concerning the 
kinds of acts which bar recovery when done by claimant, 
namely, that: 

“No compensation shall be payable if the injury was 
occasioned solely by the intoxication of the employee 
or by the zoittful intention of the employee to injure 
or kill himself or another. 1 ’ (Emphasis supplied by 
court.) 

The court concluded as follows: 

• > 
“The provision, reinforced by the statutory presump¬ 
tions and the Act’s fundamental policy in departing 
from fault as the basis of liability and of defense, 
except as specified, is inconsistent with any notion that 
recovery is barred by misconduct which amounts to no 
more than temporary lapse from duty, conduct imme¬ 
diately irrelevant to the job, contributory negligence, 
fault, illegality, etc., unless it amounts to the kind and 


degree of misconduct prescribed in definite terms of 
the Act. 1% (Emphasis supplied.) , ,j . K 


Accord: Bums 8.8. Co. v. PiUsbury, 175 F. 2d 473 (C. A. 9, 
1949) ' " V "A 

- * . • <, _ * . , l . *| j <* ' "* "' * * ‘ *- ■ / " j '* *1 

(2) A second rule or principle enunciated by the courts in 
connection with the “violation of instruction’*, defense is 

* j * • * -.**.*• % 

that if the employee, at the time of injury, is doing some¬ 
thing which is part of his job or incidental to it, but the 
violation of the rule consists in the manner in which it is 
being done, the violation will not bar the right to compen- 
sation. « >. J. ... ,>.. r 

Smith v. Industrial Accident Commission, 18 .Cal. 2d 
843,118 P. 2d 6 (1941); ; " '7'' ; 

Ricci v. Katz, 44 N. Y. S. 2d 781 (1944); ■ i ; 

Estler Bros. v. Phillips, 15 B. W. C. C. 291 (Eng. 1922) • 
ChOa v. N. T. Central R. R. Co., 297 N. Y. Snpp. 850 
(1937)r- /: ’ vt/?r; k :> 

Wallace v. Rex Fuel Co., 216 Iowa 1239, 250 N. W. 589; 
Omaha Boarding & Supply Co. v. Industrial Comm., 306 
DL 384,138 N. K106. . i 

Applying these two principles to the instant case, it is 
apparent that deceased at the time of the injury was engaged 
in work which was part of his employment as exterminator 
and the violation of the rule (if such there was, which is de¬ 
nied) consisted in the manner of performance, namely, in 
using a certain type of poison without first obtaining per¬ 
mission. Moreover, his action, if he did in fact disregard 
an instruction in this respect, was not such misconduct of 
such willful nature of the time and degree specified in the 
statute which would bar a recovery since it did not amount 
to “willful intention of the employee to injure or kill him¬ 
self or another,” 33 TJ. S. C. A. sec. 903(b). “Compensa¬ 
tion shall be payable irrespective of fault as a cause for the 
injury.”—Section 4 of the Longshoremen’s Act, 33 U. S. C. 
A*, sec. 904(b);'* r, iV . ; 

From the foregoing, it will be seen that it is immaterial; 
whether or not the injury of the employee was occasioned 
by reason of his fault, negligence or disobedience, so long 
as it was not occasioned by Ms intoxication or his willful 
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16 


intention to injure himself or another. Hartford Accident 
and Indemnity Co. v. Cardillo, 72 App. D. C. 52,112 F. 2d 11. 

Suicide 

At the hearing before the depnty commissioner there was 
an intimation (but no evidence and no issne on the point, 
see transcript of hearing of November 1,1949, page 7) that 
the deceased’s injury may have been due to a willful inten¬ 
tion to commit suicide because allegedly he had made an 
attempt at suicide approximately a year previously. As 
stated above, there was no evidence in support of the inti¬ 
mation. Moreover, section 20(d) of the Longshoremen’s 
Act provides that “. . . it shall be presumed, in the 
absence of substantial evidence to the contrary—. . . 

(d) That the injury was not occasioned by the willful inten¬ 
tion of the injured employee to injure or kill himself or an¬ 
other.” (33 U. S. C. 920(d), emphasis supplied.) 

Appellants’ argument appears to be addressed to the 
proposition that the deceased’s account of what occurred and 
the widow’s evidence is incredible; that the deputy commis¬ 
sioner should have accepted its theory of suicide because, 
from appellants' view of the evidence, the theory of acci¬ 
dental injection of the poison is impossible. The difficulty 
with that position is that it disregards the fact that the 
deputy commissioner as the trier of the fact determines the 
credibility of witnesses. Wilson & Co., Inc. v. Locke, deputy 
commissioner, 50 F. 2d 81 (C.A. 2,1931); Naida v. RusseU 
Mining Co., 159 Pa. Super. 155,48 A. 2d 16 (1946); Griffin's 
Case, 315 Mass. 71, 51 N.E. 2d 768 (1944); Pittsburgh Plate 
Glass Co. v. Morgeson, 177 P. 2d 115 (Okla. 1947); Lock¬ 
heed Aircraft v. Industrial Accident Commission, 28 Cal 
2d 756,172 P. 2d 1 (1946); Square D. Co. v. O'Neal, 66 N.E. 
2d 898 (Ind. App. 1946). It also disregards the well ac¬ 
cepted principle of compensation law that upon judicial 
review of a compensation order, the reviewing court will 
not consider the weight of evidence nor substitute its judg¬ 
ment for that of the trier of the fact. Great American In¬ 
demnity Company v. Cardillo, deputy commissioner, 77 
U.S. App. D.C. 306, 135 F. 2d 241. Compare also Hurley 




v. Lowe, deputy commissioner, 83 U.S. App. D.C. 123,168 
F. 2d 553, 555, which holds that unless an award he “for¬ 
bidden by law” it should be sustained. The United States 
Supreme Court, as regards the factual basis for supporting 
awards has held in Cardillo v. Liberty Mutual Insurance 
Co., 330 U.S. 469, 478, that the findings of fact must have 
only “substantial roots in the evidence.” 

CONCLUSION 

v . -' 

In view of the above it would seem that the order of the 
court below dismissing the complaint was proper and should 
be affirmed. 
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